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1 do. But all that being said, ydu still think the trial needs these

2 live Wiﬁneéses for someplace else.

3 de: Well, I do, and I do for several reasons. And if we do

4 apply at the moment, 1001 (e), Article 46 provides for equal access to
5 witnessés and I believe the ﬂgggg case changes the status of these

6 civilians from choosing not to be there to giving them a right not to
7 be there. In addition to that, Your Honor, these are essential

8 w1tne§ses for venue purpos??%@jvgj@ﬂCiﬁijf¢ |
9 MJ: But Mr.— they would also have a right not to be there
10 in Gefmany, true, or Kuwait?

11 ' CDC: They would, Your Honor, but they have told you spécifically
12 the reaSon.they’re not going to Irag is because of safety

13 considerations.

14 MJ: No, but my saying is, un?ér your anglysis, is that they

15 cannot be forbed to be there. Thez cannotgbeforced tq'be there,

3

16 therefore you have a right to move tﬁe trial to sémeplace they can be
17. forced to be at. | ) , »

18 CDC: No, I am saying that in their declarations, I want to

19 testify, but I will not go to Iraq.

20 MJ: That’s their choice.

21 CDC: Of course, but also is the court’s choice as to whether or

22 not that conveys the justice necessary for this accused. And I'm
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respectfully submitting to you that it does not, and that in fact, it
is playing into a political as to rather than a justice centered
decision. )
L)6-2,bOX)-2
MJ: But Mr.-, let me ask you this, in your list here, you

have all sorts of people, not just the ones you’re talking about.

Now, Mr. —, is he going to show up?

\\

CDC: No, he won't. ‘\%)CQ)QL—@)WC)Q

MJ: Anywhere?

CDC: The only way I’'m going to get Mr. is if you
move 1t to CONUS and is sﬁbpoenaed and testimonial immunity. But I
need him, he’s a matériel witness.

MJ: Let me ask this, how about these two inmates? Will they
ever come to Kuwait?

CDC: No, they are not going to come to Kuwait, obviously.

MJ: Well, now are you telling me that you want this moved to
CONUS?

CDC: I want it moved anywhere the people who are coming to-serve
justice don’t have to worry about being dead to do it. That’s where
I want it. And it’s entirely up to the convening authority where
that happens. All you need to say is, “Convening authority, I don’t
want it in Iraqg.” 1It’s not, as I read the Rule, Your Honor,
respectfully, not your call as to----
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1 MJ: You’re right. I simply say where it can’t be. And the

2 convening authority has got to make some----

3 CDC: éome adjustment based upon his view of the world;

4 MJ: And if I say, “Well, let’s not do it in Iraq because I want
5 it in'azmore secure lo;ation,” and then we decide to go to Kuwait,

6 Dbut Kuwait secure, there’s teerrists there. So then, we start on a
7 road trip, and unless you go to CONUS, of course, the peoplé in the

8 World_Trade Center probably thought that was safe that day,:too.

9 | CDC: I mean, we can reduce any argument to the absurd.

10 MJ: But you’re the one that keeps changing the argument. You

11  say, “On one hand, I want -there,' but he’s not coming '
| B9

- @IIC)-F

13 CDC: Well, this is a very difficult setting that we’re all in

12 anywhere without a subpoena.” That limits it to CONUS, right?

14 here, Judge, because by keeping_it in Iraq, you effectively have

15 denied materiel witnesses. Mr. — in my case for example,
16 we beiieve-can provide very materiel information, and his credibility
17 is.at issue. And therefore, the only place the trial can bé is in

18 the United States.

19 MJ: So, now you’re telling me to move it to the United States,
20 not Kuwait.

21 CDC: Your Honor....

22 MJ: You’re suggesting.
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CDC: I would never tell you anything.

MJ: Understand, but I’'m saying----

CDC: I hope I haven’t convéyed that.

MJf No, I understand, but now basically what you’re saying,
it’s got td go to the United States where there’s subpoena power.

CDC: Let me put it to you this way, Your Honor, the best place,
as is evidenced by the hoards this 32 in the England trial, to bring
peoplé in, to meet the ends of justice is the United States, yes.
But, ¢n.a scale of 1 to 10, 10 being the United States....

MJ: And 1 being Iraqg.

CDC: Or zero being Iragq.

MJ: Zero, okay.

CDC: Kuwait’s at 6, Germany’s at 8, the United States is at 10,
and there’é a big gap between zero and 6, and the reason is, we’ll
get the people there in a safe and secure eqyironment. They won't
have to worry about bombs falling on their heads or rocket propelled
grenades or anything else, the logistics of getting in theré. I
mean, I just can’t wait for the first civilian to spiral into Baghdad
in a C-130 just to be a witness.

MJ: If you attend, you won’t be the first.

CDC: I understand. I understand. I'm talking about civilian

witnesses in this trial.

203 018373

ACLU-RDI 1754 p.6

DOD-041552



1 MJ: They won't be the first, either.

2 CDC: And I understand that, and I can’t account for other’s

3 decisions, but I can tell you what my witnesses are going to do in

4 this trial, and we have to be fact specific with regard to this

5 trial.

6 MJ: But isn’t there a certain amount of this though, is that if
7 other people can come in, that it is some indication of choice?

8 CDC: Your Honor, that’s sui generis and the law, it just doesn’t
9 work. Just because 10 guys weren’t prosecuted and you were is not a
10 reason to have your conviction overturned.

11 MJ: But you’re telling me is that I should move this trial

12 because these people are being forced not to come by the conditions
13 in Irag. What you're telling me----

14 CDC: The words are important, judge----

15 MJ: What you’re telling me, it’s not their choice. 1It’s like,
16 you equated your case and Vietnam, it’s hot their choice, that it

17 would be like that to somebody on their death bed to go to a trial,
18 which therefore, you’re saying, by placing the trial in Baghdad, we
19 are affirmatively...let me rephrase that, the conditions are

20 affirmatively preventing them from coming in to testify on behalf bf
21 Staff Sergeant Frederick.

22 CDC: That’s correct.
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1 MJ: At the end of the day, that’s what you' re----

2 CDC: And I’1l1l tell you why, when you’re talking about a mom or a
3 dad coming in, that’s one thing. Parents do a lot of things for

4 their kids. But am I supposed to ask the warden of this prison to

5 zip into Iraq so that his family can be exposed to that? Or the

6 prison guard, do I tell him this meets the ends of justice, sir? I

7 know that you could be dead. Tell your wife and kids that you’ll be
8§ Dback in 5 days? I mean, what do I say to these people, Your Honor,

9 that they’re making a bad choice? This isn’t a choice. This is an
10 opposite choice. These are materiel and essential witnesses, and

11 I’ve watched you interact with witnesses. I know you ask questions,
12 and I know that you’re probative. You’re not going to get that

13 chance, Your Honor, with this entire cadre of witnesses. And

LIL)-4, bYTIE)-Y

14 assuming we get Dr. in this case, he will provide

15 insights that are not available anywhere else. And you need to hear
16 that this man is not some rogue. You need to hear that for his

17 entire life he’s been a good and decent person, that he was corrupted
18 in a corrupt circumstance and is willing to admit it, that this takes
19 a form of courage. I'm not trying to elevate him to a higher status
20 than he deserves, but he does deserve to have these people who have
21 cared about him and loved him there to tell you these things in

22 something other than a deposition. There is no way you can take the
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writtenfword and convey the sense of a lifetime friend or an employer
who was.aghast that this could have happened. It can’t be done, and
it cah’t be done with this expert, either, who will explain to all of
us what'thé whole world has asked, how could this have happened with
a guy like»Chip Frederick? And that inquiry is relevant, ahd it’s
not géing to come from a deposition in any meaningful way because
it’s not interactive with you and you won’t share that experience.
And judgesrare good at cutting to the chase, but they’re not divorced
from emotion or from compassion or from understanding what witnesses
say. .AQd I simply believe that the cadre of witnesses we’ve put
togéther with regard to this case are essential, materiel witnesses.
And that ié the test under 1001 (e) under the case law, the Thornton
case, I believe, or Sweeney, one of the two, for moving a trial. It
doesn’t matter that there are 20 cher witnesses that are coming.

The questiOn becomes, is there a materiel, essential witness? And I
submit to you respectfully, Your Honor, that in this case, because it
is sentencing, that the material question you must ask yourself and
answer is, what does all this mean in terms of a sentence? And we
submit to you that these are essential witnesses within the meaning
of the Rulé and that their absence would be a fatal flaw in the
proceedings, and therefore, we ask you to abate these proceedings in

Iraqg and cause the convening authority to move them elsewhere. The
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conveniﬁg authority may choose Kuwait. I have no control over that.
He may éhoose CONUS. He may choose Germany. I don’t know what he
would‘choose because that has not been propounded to him.

| I'd just say this to you, Your Honor, this is a good system
of justice. I've believed in it for 37 years, and it works. And it
would be a tragedy if we did anything to make it appear that it
doesn’t-work. And I humbly suggest to you that the best way to do
that islbaiance the interests, the political interests against the
interests of the individual, move it out of Iraqg, create thé
transparency that you need, and have a fair sentencing proceeding.
And tﬁat ié the position we have adopted for the reasons I have
indicéted.‘ Whether you do or don’t apply 1001(e) is up to you
because here is what I believe. I believe that under the Rﬁle, if
you don’t have 1001 (e), you were then left with broad discretion.

And that broad discretion has been summarized in United States versus

Combs, 20 M.J. 441 at page 442. And its, “Irrespective of 1001 (e),
among the factors to be considered by the trial judge or whéther the
testimony relates to disputed matter, whether the government is
willing to stipulate to the testimony as fact, whether there is other
live testimony available to appellant on the same subject, whether
the testimony is cumulative, whether there are practical difficulties
in producing the witnesses, wheﬁher the credibility of the witness is
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1 signifiéant, whether the request is timely.” Well, as you know,

2 since Méy I've been asking for a change of venue, you have that

3 document béfore you with the convening authority.

4 _ : i We have no disagreement with what we’re doing here. My

5 client ﬁas made a determination that he is, in fact, guilty of

6 certain charges and specifications. We simply ask, Your Honor, that
7 we go to a place that is consistent with American justice. .Many with
8 M-16s in a courtroom in a convention center that has been jury-rigged
9 to look.like a court with perils of death coming in and out. Your

10 Honor, I also have worn the uniform in this country a long time ago.
11 I'm very proud, I might add. But we cannot ask our citizens who are
12 civilians to go into a war zone and subject themselves to the pain

13  and penélty of death merely to discharge their responsibilities, and
14 I hope that you will take that into account as you rulé on this

15 motion. I rule this motion as critically important, not oniy for the
16 near term, but also for the long term, and I want to thank YOu for

17 allowing me to take the time to talk with you.

18 MJ: Trial counsel, do you have anything to add?

19 ATC: No, Your Honor, other than what we stated before,:that the
20 posture of 1001 allows for all kinds of forms of testimony,.and the
21  government ‘is more than willing to work with the court and with the

22 defense to provide alternative forms of testimony, whether that be in
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1 the forms of written stipulations, depositions, or even possibly

2 VTCs. Thank you, Your Honor.

3 MJ: After listening to the defense position and reading the

4 brief) the.court concludes that the motion for reconsideration in

5 essence is a repeat of the previous motion for appropriate felief,

6 and therefore denies the request to reconsider the court’s original
7 ruling, meaning the court’s original ruling denying the motion to

8 move thé trial remains in effect.

9 Defense, do you have any further motions at this time?

10 CDC: We do, Your Honor. Actually, we have three in number. I
11 think we can dispose of the motion to compel discovery rather

12 quickly, since we actually have an agreement in that regard.

13 MJ: Rather than cutting another tree down, during an 802, we
14 discussed the outstanding discovery issues in this case. Correct me
15 if I'm wrong, trial counsel, but there’s the Schlessinger, Church and
16 Fay investigations pending, which you will provide copies to the

17 defense not later than 10 September.

18 ATC: That’s correct, Your Honor.

19 MJ: Defense, your understanding?

20 CDC: Yes, sir.

21 MJ: There’s that issue about the classified server being

22 viewed. I believe the previous suspense date of that was 1 December.
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ATC: That’s correct, Your Honor.

MJ: But of course in this case, the potential trial date that
we talked about in the 802 was 20 October.

ATé: That’s correct, Your Honor.

" MJ: And you indicated at the 802 that keeping that trial date,
that it:is within the realm of something that could happen, that
knowing thét, that perhaps that will encourage a more expeditious
review of said material and that you can provide relevant said
material from that server to the defense not later than the 1st of
Octobér_rough and dirty?

ATC: That's correct. The government will do everything to
expedite the searching of that computer server.

MJ: We’1ll come back to the trial date issue.

Are those the outstanding discovery issues that we have

had?

CDC: As I see it, yes.

ATC: Yes, Your Honor.

MJ: And I’'1ll note to--this is while we’re on the subject of the
trial date, assuming the trial date stays 20 October in Baghdad, at

CREZO MY

the 802, we discussed witness production. Mr. anybody who is
a potentially, is a Reserve component soldier, that you want to have

as a witness at the trial, and of course, nobody knows whether

210
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they’re actually on active duty or if they’ve reverted to Reserve
status,}you supply that list within one week of today to the
governménta And at this point, I’'m not going to require a summary of
their testimony. Government, any of those you’re going to provide,
make sure they’re on active duty in time to be ordered to abpear in
Baghdad. If you’re going to deny any, deny them within 24 hours.
Provide them the summary, defense, and then if you deny it again send
it to me. If both sides agree, I can decide about reasonable
availability based on email? |

. ATC: Yes, Your Honor.

' CDC: Right, Your Honor.

MJ: And I'm just talking about this issue because of the
difficulty;of ordering Reservists back on active duty.

ATC: That’s correct, Your Honor.

MJ: All that being said, at the 802, we also discussed General
Karpinski, and defense, you indicated that you wanted General
Karpinski at the trial.

CDC: That’'s correct.

MJ: And government, you allege that currently General Karpinski
appears to be in her civilian status.

ATC: That’s correct, Your Honor.

MJ: At least not in Title 10 status.
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1 ATC: That’s correct.

2 MJ: Is she National Guard?
3 ATC: No, I believe she’s Reserve, Your Honor.
4 MJ: Okay, so you’re on notice that she’s to be produced, and

5 that means whatever it takes to make it happen to come.

6 ATC: éctober 20th, Your Honor.

7 ‘ MJ: And I would strongly suggest to the government that despite
8 represeﬁtations that people may be willing to come, making them on

9 active duty and ordering them to come will ensure they're there, and

10 there may not be a last minute, perhaps, change of plans.

11 ATC: Yes, Your Honor.

12 MJQ So, General Karpinski is on.your list now.

13 ATC: Yes, Your Honor.

14 MJ: Any other out-of-theater witnesses that are willing to

15 come, understanding the issue we just got done discussing, provide to
16 the gévérnment not later than 2 October, because that would be

17 assuming that the 1 October date means that you’ve provided»that

18 information on the discovery issue on the server in such a time that
19 the 20 October date is still good. If for some reason the 20 October
20  date Woﬁ’t work because defense, you’ve not received the materials

21 that you need, I'1l litigate that. Again, I can do that by email and

22 we can shuffle the trial date if necessary.
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cDC:
MJ

CDC:

Your Honor, one small point that we haven’t discussed.
Okay.

In light of your ruling, depositions will have to be worked

out with the government, as well, and we’ll have to extenuate that

into the

ATC:

thought processes.

The government will have a representative in the United

States to facilitate that.

MJ:

Well, it would seem to the court that...you’re talking

about the video depositions?

CDC:

Well, I think so, Your Honor. I want to convey more than

just the written word.

MJ:
thought I
ATC:

MJ:
 ATC:

MJ:

CDC:

MJ:

And the government has also offered to set up a VIC. I
heard you say that, Captain ‘@/@) 'Z/@)O)(ZXQ
That’s correct, Your Honor. ' _

So they would be available----

If that’s amenable to the----

--—-live in that sense.

I didn’t know that the court would be amenable to a VTC.

For sentencing, when the defense doesn’t object to it, I

don’t have a problem with that. Quite frankly, I'm not sure whether

you need to object or not, but that’s a separate issue which we

didn’t get into.
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1 CDC: No, no.

2 MJ: I'm assuming you’d prefer a VIC to----
3 CDC: I want this to be a coherent presentation, Your Honor.
4 MJ: I understand. And what I might suggest though, is

5 that.;.iou have options. Obviously, you can do the deposition route
6 with a deposing officer, or you simply could have witnesses present a
7 videotape, CD tape, stand alone document of what they want the court
8 to consider without going through the cross-examination and that

9 type,‘because I consider that no different than, for example, an

10 email on sentencing. So, I’ve thrown that out to you that i don’ t

11 neceséarily...you have all the dptions available, obviously.

12 CDC: Very well.

13 MJ: But I'm not sure a formal de‘pqsitic;f} with a deposing

14 officer is necessarily necessary, and perhaps, I'm not trying your

15 case for you, Mr. but a CD or DVD of what they want ﬁhe court
16 to consider as a stand\alone document would also, obviously, be

17 acceptable. (b)@o)’{f) @)OXQ) 2

18 CDC: Right, fair enough. I understand, and we’ve been working

19 well together, there’s no problem there.

20 MJ: Anything else on discovery?

21 ‘ ATC: No, Your Honor.

22 MJ: And we’'re all clear on the trial dates?
214
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1 ATC: Yes, Your Honor.

2 MJ: Okay.
3 CDC: Moving, if I could, along, Your Honor?
4 MJ: And I also want to clarify, we got a little ahead of

5 ourselves because there’s still outstanding stuff that could impact

6 on the trial dates, and if it does, we’ll----

7 CDC: I understand. 1It’s not fixed on concrete, I understand

8 that, Judge, and I understand it will be a nice Christmas, though.

9 Your Honor, I'm moving on now to the request for

10 testimonial immunity, and that would be the appellate exhibit next in
11 order,»which is a motion for appropriate relief.

12 MJ: It will be Appellate Exhibit XXII.

13 CDC: Your Honor, we have requested the testimonial immunity of

14 the convening authority, and it was denied for Lleutenant Colonel

Se) -2, B0t 2 (Ru2. AN,
15 ([*Ma]oi Spécialist - Spec1allst- Captaln(bfégﬁ(){,{
16 —, Specialis and Wand J

17 that’s a little different drill because it has to go to the Unlted

BIL) -2 HACZ

18 States attorney. We are withdrawing Specialis from

19 consideration because we have found that the collateral testimony of

20 his suffices for our purposes in another proceeding.

21 MJ: And do I have any jurisdiction over— é:)@)oz
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1 TC: No, Your Honor, however, the convening authority, if

2 they----=
3 MJ: If he wanted to request the U.S. Attorney----
4 TC: Yes, sir, and in this event, the convening authority is not

5 going to recommend immunity and therefore is not required to forward

6 this to ‘the Department of Justice.

7 the government’s denial----

8 MJ: T believe the denial was part of the brief, or am I

9 nmisreading?

Your Honor, I also would provide

‘10 TC: You may very well----

11 CDC: No, Your Honor, I think actually you got the SJA advice----
12 MJ: i got the SJA’s and General Metz’s denial, dated 17 August,
13 so let me just back up, just make sure we’re all...and government,

14 you don’t have any further paper on this issue?

15 TC: That’s correct,

Your Honor.

16 MJ: Paragraph 3 of the applicable law, where the Staff Judge

17 Advocate summarizes R.C.M. 704 Echo, does éhybody disagree:that
18 that’s not-the correct standard? Let me rephrase that, does

19 everybody agree that is the correct standard?

20 TC: Yes, sir.

21 ws: vr. (R (b/@)’ L//({Oj (O]

4

22 CDC: Yes, that’s right out of 704, that’s the exact language.

ACLU-RDI 1754 p.19

216

018386

DOD-041565



10
11
12
13
14
15
16
17
18
19
20
21

22

MJ Okay, yeah, it appears to verbatim, okay.
CDC The —matter is addressed in that paragraph, as
well, Your Honor. [Pause.] 1Is the government suggesting that you

can’t ofder the convening authority

QORI VO

the United States attorney?

MJ:
convening
TC:

CDC:

iC;

CDC:

TC:

_ MJ =
VTC:

MJs

to forward this document on to

Or are you suggesting that I can do that, but it’s not the

authority’s decision?
Yes, sir, that’s the accurate statement.
And I understand that part.

Yes, sir.

It will be the United States attorney’s decision.

Right, yes, sir.

It’s just a matter of whether they want to do it.

Right, yes, sir.

Now, I do understand that part. Certainly, I can do

something with the military, but I’m not sure I can do much with Mr.

S ()01 ) (NO-Y

CDC: I don’t think you can, frankly, but I do think the

procedure is for the convening authority to give a pre-advice to the

United States attorney, who in turn makes an independent justice

decision on the quedtion of immunity. But that’s what we'ré»looking

for, Your

Honor, in his case.
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MJ+

out, but

CDC:

MJ:

CDC:

MJ:

CDC':

that was
MJ:
immunity
TC;
MJ:
TC:

MJ:

at paragraph 2 Alpha, I'm going to the SJA’s piece of paper.

TC:
MJ:

TC:

CDC:

MJ:

Let me just go through the...so the ones--you pulled some

the ones you ha¥é, Colonel N oo .

Yes. I've spoken personally with Major*

by ‘/?;’___ -
No, just let me know which ones are still here. 6%{2}2?7?@%2&; <

Oh, okay.

Who, you said....

I pulled off. I was able to get collateral evidence

(H6-2, W) -2

sufficient.

And trial counsel, the only person that has been given

in this case is Specialist Sivits?
That’s correct, Your Honor.
And that was after his guilty plea.

That’s correct, Your Honor.

Any issue that these listed witnesses, and now I'm looking

Yes, sir.

2 Alpha through 2 Echo will invoke? Any issue about that?

| pe) 2 B0 -2
Major-(v;g)don’t believe he will invoke.

He told me he would.

Everybody else will invoke?
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(L) 2 -(BIIE) -2

TC: Obviously, Specialis-as been taken off. But yes,
sir, I believe that’s an accurate.statement. Everyone else would
invoke, at best. (ﬁ»é;)zngﬁzﬁ?Z)ﬂ? f

, MJ s Okay, reading Colonel -——and I'm going to come back to
Co_lo'ne'l- but let me just go through each one. Now, you say
Major_, trial counsel, one of the reasons you turned this down
was that whét he says several other people can say.

TCg Yes, sir, and again---- éﬁléyiﬂﬁédﬁQﬁﬁ’ZE

MJ: Defense, what is Major going to say?

CDC: Well, I believe he’s going to talk about messages that he
would forward up to Brigade, the deplorable conditions that existed
at Abﬁ Ghréib for his troops, that he was 70 percent manned, that the
féod he was receiving was tainted, that people were working around
the clock, basically, and that all in all, it was a nightmare. And
he will testify specifically to the death of the one Iragi that has
gained éomé notoriety. He will testify to the role of Lieutenant

b -7
he was the XO of the battalion.

Colonel

MJ: Any issue that ould say those things?

TC: I am not certain abou%‘knowledge of or even

relevancy of an individual that died within the hard site. With

regard to the other facts, sir, the government is willing to
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stipulate és fact that the food was bad, fhe manning was lacking,
those‘issues.

MJ{ Who else is going to say this stuff? You have in here that
ColQneliTate says all sorts of people can say the same thing.

‘ TCf Yes, sir.

MJ:" And who are those people?

TC: Any one that was assigned to the battalion at that time.
There_are é number of individuals, individuals that we’ve extended on
active duty. Members of the 372d MP Compqﬁy would be able to say any
thoSe things. 1In fact, they’d be more likely to have better
informafioh since they were actually---- (2&{??%?62252%23 o

MJ: And where’s your information of what Major -lould
say?

CDC: In the conversation that I had with him.

MJ: But now he’s talked to you, and now he wants to invoke.

CDC: That’s what he told me. lélzyﬁf)éé}(?zi:j>z

TC: I'm sorry, Your Honor, I missed that last s étemeht.

MJ: Well, he said apparently he talked to Mr.-and then
says, “I'm not going to talk to anybody else. I want a lawyer,” or

something to that effect.
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1 CDC: Fair comment, Your Honor, I don’t know the exact words, but

2 that’s the import. As the XO of the battalion, you see, Your Honor--

3 -
4 . MJ: Whose XO was he?
5 CDC: Whose XO was he?

6 TC:r Lieutenant Colonel—_i_éé/éfz/(b)@)(cj Z
7 CDC:—em merely was a pivotal player

8 between himself, the 800th Brigade, the 205th Brigade, and he knows

9 about tﬁe ghost detainees and Lieutenant Colonel—s role with
10 the ghost detainees. He will also testify that he protested the use
11  of ghost detainees vigorously. (6)@),¥/@7}GZJ£J .5{
12 MJ: What’s the relevance of that? I mean, Mr. -"let me

13 just back up a second. There appears to have been a lot of problems,
14 I'm using that term generically because there hasn’t been decisions
15 or judgments, in this entire prison system of Abu Ghraib, other

16 places in Iraq and other places.

17 CDC: Fair enough.

18 MJ: But how are these other problems relevant to thhis case on
19 sentencing?

20 CDC: With regard to, what I'm talking about, what happened at

21 Abu ‘Ghra.ib'with him. He’s going to lay a foundation for why these

22 men, for example, the ghost detainees at Abu Ghraib. What happened
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1 here, Yéur Honor, basically, was because there were no rules and

2 Dbecause these younger people, or lower enlisted, “younger” is

3 inapprobriate because some people were older. These lower enlisted
4 guys Whé were used to some form of discipline, began to see that

5 there were was nudity and men wandering around with women’s panties
6 and mgnvchained and handcuffed to cells and guys dying and being

7 rolled out the door with IVs in their arms and ghost detainées who
8 they were told not to talk about, it became pretty much a laissez-
9 faire environment. Now, I'm not suggesting that.that nabessarily
10 excuses conduct, but it was an incubator for it, and that'sjwhy I
11 want him to talk about it.

12 MJ: But he appears to have some culpability, true?

13 CDC: He was given a letter.or...given a letter of reprimand, or

14 given a ‘GOMOR or was recommended for a GOMOR.

15 TC: Your Honor, may I interject just very briefly?
16 MJ: Sure. -
b1, 1
17 TC: Mr.- points out that this information doesn’t excuse.

18 The standard is, it must be clearly exculpatory. The goverhment is
(B2, (BJ7)C -2

information is clearly

19 not ready to concede that Major
20 exculpaﬁory.

21 MJ: Because we're talking about sentencing here again, right?
22 TC: Yes, sir.
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1 MJ: So I mean, doesn’t the term “exculpatory” somewhat----

2 "TC: Yes, sir, what would be necessary for an appropriate

3 sentencé.

4 , CDC: I think “exculpatory” is broad enough to----

5 MJ: I think of “exculpatory” in terms of findings much more

6 than in mitigating and extenuating in terms of sentencing, okay.

7 Okay, and I know it’s not the standard, but let me ask you

8 a practical question. What harm does it give to have Major—

9 come in here and testify? (5/(.5)’2/'@/7@) “
10 TC: Sir, I'm certain----
11 MJ: And again, I understand, I know that’s not the standard,

12 I'm just asking.

13 TC: No, I understand, sir.
14 MJ: It’s a practical question, that’s all.
15 TC: I don’t know that it does us a great harm, unless there’s

16 some incident that we aren’t aware of. And believe me----

17 MJ: Of courge, if you’re not aware of it, it’s hard to

18 ©prosecute.

19 TC: It is more difficult than yousmight imagine, sir, the
20 individuals who need the Fay report most are the defense counsel,
21 second fo that is the prosecution. We expect to have that in the

22  next few days that might answer these questions. But to answer your

223 018393

ACLU-RDI 1754 p.26
DOD-041572



1 question, Your Honor, right now, I don’t think there would be harm to
2 the government’s interests. And we did---- (%%é—é%ﬂ&%?yf’i
3 MJ: And I know each case stands on its own. Colonel _
4 what’é he éoing to say? |

5 CDC: Well, that’s interesting, Your Honor. We believe that he

6 possesses significant amounts of information regarding the creation

7 of this environment, and I think that he can tell us, if he’s

8 immunized, just how all this got started because he came on very

9 early on in the game. He was there just right along with the 72d

10 when the 72d was there, and we know that there was prolonged nudity
11 and panties and all that stuff before the 372d ever arrived on the

12 scene. So’'someone was planting the seeds for this and we believe

13 that Lieutenant Colonel -can provide significant information on

: .9 -2
14 the point. | Cb)é 2/@) U
15 TC: Yes, sir, if I may interject briefly.
16 MJ: Go ahead. ééxé),z}@ﬁ‘7@g -2
17 " TC: The defense proffer was that Colonel- was responsible

18 for creatihg an environment violative of the law. Obviously, we

19 would be interested in that, interested in that behavior and would
| Kb) -2 b)) c- 2

20 seek to hold Colonel accountable.

21 MJ: But you would agree with me, Major

and I understand

22 that we’re at sentencing proceedings, so these people are not going
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1 to come in there and say, for example, I'm going to use him for an
2 eXample, I don’t know whaf he will say, but let me just throw this

- r)-2 jbiGoc-z -
3 out, that Colonel domes in and says, “I told these guys to
4 soften them up for interrogation, and they took that and they did
5 this.” Now, since he’s pleading guilty somewhere along this line,
6 the obedience to order doesn’t apply, because it has to be a

7 reasonable and honest standard that a soldier has to believé the

8 order, an average soldier...I'm paraphrasing here.
9 TC: Yes, sir.
10 MJ: And so, it’s certainly not a--it could be, well, if one is

11 pleading guilty to it, it’s not a defense, but it certainly would be
12 a mitigating factor.

13 fC: Yes, sir, I agree with that, sir, I concede that readily.
14 1 gueés_the harm would be, the harm for immunizing any witness thaf
15 we are targeting for prosecution in that it does complicate the

16 prosecution of that individual, and the government has interest in

. :
17 holding everyone responsible. Q
18 ' MJi I understand that, and I know that the standard isn’t what
19  harms the government.
20 TC: Yes, sir.
21 MJ: I mean, I understand what the Standafd is.

22 ' TC: Yes, sir.
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1 MJ: But fundamentally, it comes down to that there still is an
2 overarching military due process that an accused gets a fair trial.

3 TC: Yes, sir.

4 MJ: And iﬁ the government has to have--if I'm weighing the

S5 difficulty of imﬁunization and subsequent prosecution of the

6 immunized witness versus one’s ability to get a fair trial, both

7 those interests can be satisfied. They’re not usually exclusive

8 unless you deny the immunity fequest.

9 TC: Well, if I could address another individual, but they would
10 be related to the point we’re making, Specialist Cruz and Specialist
11 - Krol. I expect that when I return to Iraq, shortly after that, there
12 will be charges preferred against those individuals.

13 MJ: Are they MPs, MI or something else?

14 ~ TC: They are MI and we believe are co-conspirators along with
15 the accused and other co-accused in this case to abuse detainees.

16 Obviously, the court could order the immunization of those

17 individuals} but that would significantly complicate our-~---

18 MJ: Okay, let’s talk about those two.
19 TC: And I say this for the larger point.@%zﬂ Z.Qi{ﬁ?}wz—
2R2 §T il A ,
20 MJ: Just a second, I'm looking at.. .Mr.- on your motion,

21 you indicated that Cruz and Krol participated in the abuse of

22 detainees?
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1 CDC: Yes.

2 MJ: So their testimony would simply be as a fellow, well/ maybe
3 not co-conspirator, but co-actor.

4 CDC: Well, actually, Your Honor, the principal point with regard

5 to those two men from our perspective comes from an interview we did

6 through our MPI with — And — said....

8 DC: He is the individual who was with the 372d and is a

9 Reservist and is now off of active duty.

10 MJ: Okay, have you provided this to the government?

11 TC: Sir, we’ve provided that to the defense. (2;&%}1Z;éjﬁyc—2
12 - MJ: Okay, I thought you said it was him.

13 TC: We gave them the initial statement.

14 MJ: Okay, what’s — have to say? —

15 CDC: Question, “Did MI or any other interrogator tell you these

16 practices were acceptable?” “Yes.” “Who told you?” ™“The MI guy

17 that stated, ‘We know what we are doing,’ who I later know as

18 Specialist Cruz and Specialist Krol.” Now why is that important?

19 That’s important because “We know what we are doing,” suggests that I
20 can go to the next level and find out who was invol;;d with them. It

21  could’ve been unilateral action on their part, but the language

22 suggests that there was somebody above them.

27 018397

ACLU-RDI 1754 p.30
DOD-041576



10

11

12

13

14

15

16

17

18

19

20

21

22

dﬁ@)qZ/éd7k9'21

MJ: And how is -connected to your client?

CDC: Well, he just served. @)é),Z){b)@)éLj”Z

MJ: No, I'm just saying is, -says, “I talked to Krol
and...”

CDC: Cruz.

MJ: “...Cruz, and they tell me this stuff,” okay, :’soj_
o et LI6)-2; )70 C

CDC: Yes.

MJ: Well, does say in that statement that your client was
there or that information was related to your client?

CDC: No, the client was not there, but this information became
generally known amongst the 372d in conversation and the like.

MJ: Had it become generally known then, of course, then you
have other witnesses who are notfcriminally involved that would say
the same thing.

CDC: Well, I don’t know that they would have the same kind of
information that Krol and Cruz would have----

MJ: You’ve got to tie it in with your client.

CDC: I do.

MJ: And what you’re telling me is that your client didn’t hear
this conversation.

CDC: No, my client specifically did not hear this conversation.
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1 MJ: Okay, then there’s nothing in the world that would prevent
BL)-2 ) BYE) -2

2 you from callingﬁas a witness to relay the conversation on

3 sentencing, since the rules of evidence are relaxed.

4 CDC: The point is, Your Honor, that I believe Cruz and Krol can

5 point to the next higher level given the language that they employed.

6 MJ: At this point, you’re speculating on that.

£
7 - CDC: Well, of course, because they invoked. You know, therg’s
8 always the Gordian knot you have to cut in these settings.
9 MJ: I underst?nd g?at, I understand that. ézlz)_gaéQMZty-y’
10 TC: Yes, sir, and following this reasoning, —could

11  also ask for the immunity of Charles Graner, q, other
@)e-2,6)0)c -2

12 individuals involved. 1It’s the government’s position these are co-

13 conspirators.

14 CDC: Well, I think that, you know, that’s not likely, Judge.
15 MJ: Not likely, but do you disagree with his analysis?

16 CDC: All things are possible, of course.

17 Mjﬁ Well,.let me just deal with...you don’t dispute that Cruz

18 and Krol are...I mean, you say in--they participated in detainee
19 abuse?

20 CDC: Yes.
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1 MJ: And going back to the real test here is, other than

2 Specialist Sivits, that’ss the only person who has been a given grant
3 of immunity, and that was post trial after his....

4 TC: Yes, sir.

5 MJ: Any evidence of government overreaching or discriminatory

6 use of immunity to obtain a tactical advantage?

7 CDC: Oh, no, I never even suggested that.

8 MJ: Well, then you don’t even meet the standard then.

9 CDC: No, no---—-

10 MJ: Except by overall due process, what’s barely the standard.
11 CDC: Right, exactly, but the standard is, I don’t think they’re

12 conjunctive, Your Honor. Those three criteria----

13 MJ: You don’t think the word “and” means conjunctive?
14 CDC: No, I think it can be disjunctive, I think. I don’t think
15 the government is using—---- .
¢ J (H6)-4,EDc ¥
16 MJ: Well, then Mr.- I'm only reading your brief, and

17 vyou’re the one who put the “and” there.

18 TC: Your Honor, the case-law is absolutely clear. All three
19 requirements must be met.

20 CDC: Well, there’s nothing they’ve done with Sivits that would

21 suggest overreaching by them.
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| MJ: Okay, so what you’re simply telling~-if I understand this--
2 of course, we are again talking the sentence case here.

3 CDC: Yes.

4 MJ: Really, what you’re telling me is, under the letter of the
5 Rule, that there’s no showing the government did any of these three

6 things, and that the issue really comes down to a more generic due

7 process and fair trial that I articulated earlier.

8 CDC: Oh, right, exactly.

9 MJ: Which is something that may not even be the law, but

10 sounded good. Anyway....

11 CDC: Well, due process is a rather large net, Your Honor.

12 MJ: Okay, but it seems to the court that, okay, first of all,
13 through your own words, you’ve not met the standard.

14 CDC: No.

15 MJ: So it would strike to the court that there’s no requirement
16 to order immunity in any of these cases on the literal reading of the
17 Rule, and specifically, I will not order immunity with Cruz and Krol.
18 And at this time for this case, I'm not going to order immunity in

19 any of these cases based on the evidence provided to me and the plain
20 reading of R.C.M. 704.

21 CDC: If I could suggest, Your Honor, that the inability to have

22 these four men now, --— and— come
-7 -Z
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forward, is a significant intrusion into our ability to demonstrate

the tactical circumstances at the prison during that time.

(A6 -4, TB)C-¢ (é‘éizi &0 2 |
— first of all, is somewhat a moot

point. Since he’s beyond the subpoena power of the court, even if he

MJ: Mr.

got immunity, and if a guy’s not going to cooperate to give a
statement, do you think he’s going to then; “Oh, now I’'ve got
immunity, now I'm going to fly to Irag and....”

CDC: No, Your Honor, but we can subpoena him to depose and see
if that would go and do that in the United States.

MJ: But you agree with me, though, is you just said, you don’t
meet the requirement of the Rule. So what authority do I have
except....

CDC: Well, I understand, Your Honor, that the Sivits matter has
not caused any overreaching in any case in my mind because he’s such
a nominal player. But in truth, the requirements of due process and
the ends of justice are best met with the fullest possible
disclosure. Now, the government has told us that they intend to
prosecute all these people, all well and gocod.

MJ: Actually, the government said, as I recall, they intend to

prosecute Krol and Cruz. They appear to be next on the 1ist.

TC: Yes, sir. (%)Z%b\ﬂ,(c},z
MJ: And therg's a pqs‘sibiliﬁﬁygof— {
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1 TC: Yes, sir.

2 MJ{ Based on the Fay report.
3 TC: ir.
C: Yes, sir _ éﬁ(é)z/ @W) -z
4 MJ: Well, let me ask you this, Major - is a lot of this

5 outStanding prosecution is predicated on the fact when the Fay report
6 comes out?

7 TC: Yes, sir.

8 MJ: And again, separate issue, but if an individual is no

9 longer goiﬁg to be subject to prosecution, then you would aéree with
10 me fof these offenses, the only prosecutorial authority for military

11 is the military.

12 TC: Yes, sir, I believe----

13 MJ: T mean, I'm not sure of any exterritorial, territbrial————
14 TC{ No, sir, I think that’s the correct state of the law.

15 MJ: So, if at the time the Fay comes out and these people are

16 no longer suspects, then perhaps, although it’s not really a formal
17 grant of immunity, the issue becomes moot. |

18 _TC: Yes, sir.

19 MJ: And therefore, the implication becomes moot and the

20 government represents----

21 CDC: Well, I wonder, Your Honor, if the government couid provide
22 a no—ta;get letter to these men. |

018403
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1 MJ: Well, that’s kind of what I--the problem is, of course,

2 well, maybé not of course, is that different GCMCAs own these people,

3 althoﬁgh aﬁy GCMCA may impart immunity if, for example, well, Colonel

4 _you'think_ is sfill in Iraq, right, Major- (6@/2).@7)(;)@’4
5 TC: I do, sir.

6 MJ: But some of these other people may belong to other

7 jurisdictions. I understand what you’re saying, but a no-target

8 letter would be basically a grant of immunity because we’re not going

9 to do anything to you anyway, tﬁe same effect, but technically, I

10 think that’s the only rule that would apply.

11 ~ TC: Yes, sir.
12 CDC: Well, justice is bound by no-target letters.

13 MJ: Well, I know, but I'm kind of bound by what the President
14 and the Congress tell me I can do.

15 CDC: I'm with you on that entirely. I’'m just trying to come up
16 with a way that it works, that’s all.

17 MJ: What I'm saying thougﬁ, but that may also moot their

18 invocation.

19 TC: Yes, sir.

20 MJ: By that, I mean, they may be ordered to testify by me

21 Dbecause they don’t have grounds to invoke. All that being said,

22 that'’s a separate issue, because again, I don’t find the requirements
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1 of the Rule being met compelling me to order immunity for any of

2 these-peopie in this case. Now, of course, as you’re aware, Mr.
iw@z)'% ; ‘L,b)_@)@-u( , |

3 » ) there’s other cases, there’s other facts in those cases. And

4 of dou@ée, whatever comes out of those cases, the government’s,

5 vthat’s felevant to your case, the government must turn over to you.

6 I'm not saying that solves the problem, but different cases may have

7 different rulings. I merely put that out that, something to tell you

8 which ydu already know. But this time, I'm not going to order

9 immunity basically because of the self-admitted failure to meet the

10 requirements of the Rule.

11 | | Okay?

12 CDC: Very well.

13 MJ: Anything else?

14 CDC: The expert witness motion, Your Honor.

15 - MJ: That'’s marked as Appellate Exhibit XXIII.

16  Trial counsel, do you have a....

17 TC: ©Sir, again, we have the Staff Judge Advocate’s advice and

18 CG action that may be attached to----

19 MJ: Before you give that to me, no, they already gave it to me.
20 TC: Yes, sir.
21 MJ: Now, on General Metz’s denial of 17 August, he indicates

22 that he will provide a suitable replacement.
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1 TC: Yes, sir.
2 MJ: Has such a suitable replacement, ét least in the
3 goverﬁmént%s opinion, identified and provided to the defensé?
4 : TCs: Sir; what we have at this point is actually two categories
5 of witnesses that the defense may choose from, and from that point,
6 we will identify an individual. And if I may, just very briefly----
7 MJ: As I understand the Rule of this, Mr.- if the
(el -¢,()0) c- ¢

8 government proffers an adequate substitute, you first have to
9 consider the...and again, decide whether or not it is an adequate
10 substitute.
11 CDC: Right, and we would submit to you, Your Honor, with no
12 intent to be facetious, but quite honestly, if there were someone as

- (biéi ~ (b)) 7€)y
13 qualified as _ in the United States Army
14  with régard to prison abuse, there’s a real chance we wouldn’t be
15 here today. He is the foremost authority in the world on this
16 subject. He is unparalled in his knowledge of this area, in his
17  study of this area. We have provided you two things with regard to
18 him, one, his curriculum vitae. And secondly, a document which he
19 wrote responding to certain inquiries so that you could get a flavor
20 for proffered testimony from him. Some of it is irrelevant. Much of
21 it giveé you the sense of how valuable he will be to you in

22  understanding the psychological factors that gave rise to this
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horrible circumstance at Abu Ghraib. Basically, he can explain to
you how thoroughly decent people can, with the right ingredients
become the ferally corrupted. And his testimony is of tremendous
significance for the court to have a background in this area, and
there is no one who possesses his depth of understanding. He’s been
teaching and working and studying for 46 years in this area. He is
the go-to guy. There isn’t anybody else who equals him in this area.

MJ: Trial counsel, what do you SaY?[f

bI6)-9, &)k #

TC: Sir, there is no doubt that — testimony will

be helpful. However, that is not the legal test. The test is
whether his testimony would be necessary. And, there are three
prongs to that, Your Honor. We concede that the defense has
explained to us or has satisfied what this particular expert might
accomplish for the accused, but we don’t concede that the expert
assistance is needed. We don’t concede that the expert assistance,
that the defense is unable to present the same type of evidence on
their own with the assistance of other professionals.

MJ: Mr ._? (b)@)"fj @)O)C"-,L

CDC: Well, the evidence is needed, Judge.

MJ: No, I hear what you’re saying. I'm just asking you, can he

add much more than what you provided in your brief?
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CDC: Oh, yes, he can provide a lot more than we provided in our
brief, é lot more.

TC: Your Honor, I would also highiight the fact that this
denial of én expert was based upon basically a half page document by
the defénse which had very little information.

MJ: Do you want to take it back and ask the convening authority
again?

TC: Sir, we can certainly do that. I think the recommendation
will be the same.

MJ: So, an observation, not a request.

TC: Yes, sir, I believe that’s right.

MJ: éot it.

TC: But when you look at the CG’'s advice, that was based on
thaf reéueSt, not the motion.

CDC: Perhaps we were slightly anticipatory. He, Your Honor,
will be able to particularize his testimony to the Chip Frederick
cirCumstanées and to give you insights as to the conduct of Staff
Sergeant Frederick!dn an individualized rather than a generic basis,
as well.

MJ: DNow, he’s not willing to go to Iraq, true?

CDC: No, regrettably, he will not be in Iraq.
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1 ' MJ: So, he will not be able to see the prison or personally

2 talk to your client?

3 CDC: Well, he can personally talk to my client.
4 MJ: Not in person.
5 CDC: Not in person, no, not in person. But he isn’t rendering a

6 psychiatric or psychological opinion with respect----

7 MJ: Well, I'm just trying to figure out, what’s the 5 days of
8 preparation, other than just reading stuff he apparently has already
9 read..

10 | CDC: That’s out the window if he’s not going somewhere to be

11 with us, so on and so forth. We’re going to do this by way of VTC or
12 whatever. ‘I think the 5 days is too much.

13 MJ: Now, I know this isn’t a grounds for denying an expert

14  witness, by that, I mean, the cost.

15 CDC: Right.

16 MJ: That’s not the legal standard, but I suspect it somehow

17 plays sometimes by the convening authority. I’m not saying:that

18 General Metz considered that. But are you saying that this is, and
19 we'’re talking about a one-day deposition here?

20 CDC: ©Oh, yes, but we’re talking a couple days of preparation,

21 and there’s a lot to read. He’s a thorough man. And I think we can
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reducé this to 3 days very realistically, because we can go to
Califdrnia;

MJ: And $5,000 day.

CDC: Your Honor....

MJ; I'm just saying, is that’s what he----

CDC: I hate to think of what it cost to get everybody here out
of Irag, many, many — @@),¥)@)7 {C‘)"y"

MJ: Again, that’s not typically--legally relevant, so:I’m not
going‘to pursue how much it cost to sit around and read papérs. But,
at this point, it would appear to the court that the trial counsel
has offered you a substitute which you’ve yet to consider, so don’t I
have to wait until you do that?

CDC: I know I do, but I'm simply suggesting that I think that
you can -shortcut----

MJ: There’s no adequate substitute in the entire world to one
guy?

CDC: There’s no adequate substitute in the United Statés Army
for this qguy.

MJ: How do you know that?

CDC: Because...well....

MJ: The government says there is.

- CDC: Well, the government, respectfully, is wrong.
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1 MJ: But they say it every time.

mean,

6~ oY) )~

2 CDC: Of course, I mean, I expect them to say that.

3 that’s standard operating procedure. The Army goes to
4 for advice, Your Honor. And I don’t want to get involved with who he

5 talks to and what he talks to, but the Army, I can say this with

-4 - )(70e)
6 great certainty, the Army goes to for advice.

7 ’ MJ: Trial cougsel} do you have an adequate substitute?

8 TC: Yes, sir, I believe we db.

9 MJ: Who’s that?

10 TC: Sir, we can get one of two, again, categories of people, if

11 I may. We can get a psychiatrist of psychologist with about 8 years
12 of experience, not clinical, but a practitioner.

13 MJ: in Iraqg.

14 TC: In theater, a psychiatrist or psychologist, generélly. Or,
15 we can get'a comparable individual with forensic experience.

16 MJ: What'’s their background in the psychology of prison

17 environment?

18 TC: $Sir, we are not going to have a prison psychologist.
19 MJ: 1Isn’t that what they’re asking for?
20 TC: That’s what they’re asking for, sir, but I don’t believe
21 that’s----
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1 MJ; And I know you guys have not conceded necessity and

2 relevénce,—I understand that. And so, you're simply offering a

3 subétitcte without conceding---- 4
4 TC: A mental health professional who can identify the stressors
5 on a particular individual in a stressful environment and testify

6 accordingly, using the information--%- K

7 : 'MJ; But you concede though, that we’re talking about a

8 specialized subcategory of psychology here.

9 TC: I concede that the defense is requesting that, yes, sir. I

10 don’t‘c0ncede that that’s necéssary for----

11 : MJ: Oh, I understand that, I understand what you’re saying.

12 TC: Yes, sir. . '

13 MJ: And Mr.\QJJEJ vou are amending your request to 3 days?

14 CDC: Yes, based upon what’s going on here, I think 3 days is now

15 adequate.
16 MJ: I mean, unfortunately, what you end up with though, is that
17 if we say 3 days today, it’s 3 days. Do you understand what I'm

18 saying? What I’'m saying is, that the convening authority, first of

19 all---—-

20 CDC: éome of that was travel time---

21 MJ: =---you understand, it’s not my money.

22 CDC: I understand, but some of it was travel time, Youi Honor.
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MJ:

But whenever these are, anytime, approved, the convening

authority approves at a certain rate, and not higher. Otherwise, you

have an antideficiency violation. You know all this.

CDC:

MJ:

sure—-——-—

CDC:

MJ:

CDC:

MJ:

I know all this, but it’s okay.

But just so, that I think I know this, I want to make

I had travel time in there, you know, I had....
So you simply----
I've eliminated him going anywhere.

So he can sit down before a camera in Palo Alto and talk

all he wants and then put it on a disk and then mail it to you, and

that would--you wouldn’t even need, necessarily a deposition. That

would meet your requirements.

CDC:

I would like a give and take. TI would like a give and

take. I would prefer that.

MJ:

TC:

witness.

MJ:

TC:

to.

Government, what’s your position?

Yes, sir, well, obviously, we’d want to cross-examine this

You’re going to send somebody out to Palo Alto?

Absolutely, sir. I'm sure Captain —would be happy

Le-2, Oe)-z
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1 CDC: We might be able to do it at the Presidio, Judge, of

2 Monterey, that is.

3 MJ: I direct the production of this witness. You’ll do the
4 mechaniés,.trial counsel, of setting up a deposition?

5 TC: Yes, sir, we will.

6 MJ; You were saying, just so there’s no confusion about the
7 money here; Mr— 3 da%é%)—%;@)ags)-‘f

8  CDC: Three days is fine with me, and based upon what I've been

9 téld, that will give him time----

10 MJ: Again, technically, it’s a produce or abate order, but you
11 understand:where I'm going here, Major- &Q)—Z}@)(v[a’z—

12 fC: Yes, sir, I do.

13 MJ: I direct that the government produce this witness in the

14  context of the motion, i.e. make him available for a deposition. And
15 pursuant to the defense representation, that would be 3 dayé at his
16 profféred rate. And, whether you choose to depose him or whatever

17 way you choose to present the testimony, that’s up to you. But if

18 you’re going to do a deposition, the conyening aufyhority will direct
19 a deposingiofficer.

20 TC: All right, sir, so you have ordered the employment of this
21 expert--—--

22 MJ: Well, it’s a produce or abate, technically, but yes.
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1 YTCﬁ Yes, sir.

2 MJ: But understand, we’re talking about the rate of 3 days

3 here, jﬁst because I know you deal with the money issue.

4 fC: Yes, sir.

5 MJ: And what I'm hearing from the defense, they’re modifying

6 the request to the convening authority to 3 days at the $5,000 a day
7 rate, which would be,'if the convening authority approved it, flat

8 out, that’s what he would approve and he could approve no more.

9 TC: Yes, sir, and I apologize....
10 MJ: No, go ahead.
11 TC: This individual is to be detailed t& the defense team, or

12 is just asfan expert—----

13 ' MJ: Well, the problem is, is that you want him as a witness.
14 CDC: No, we asked him as a defense expert witness, Your Honor.
15 It was the convening authority fhat converted it to a consultant.

16 MJ: Okay, he’s talking about as a witness, which means is that
17 once he gets done with his material, then he can be interviewed by

18 the government prior to the deposition, and then take the deposition.

19 TC: Yes, sir, I just want to make sure----

20 CDC: No, absolutely clear on that point.

21 MJ: You'’re treating him as an expert witness.
22 CDC: No, we jumped right over the consultancy.
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1 TC: And we did that out of an abundance of caution is why we’ve

2 treated it that way.

3 MJ: Okay, I understand that.
4 CDC: We appreciated the caution.
5 MJ: But now, understand, just so there’s no lack of clarity

6 here, if he’'s employed as an expert witness and he bases some of his
7 opinion on things that came from your client, that’s discoverable by
8 the-defensé——or by the government. |

9 , CDC: No, I understand the rules.

10 MJ; I know, we all do, but it’s easier if we make sure we all

11 do, because that may change.

12 CDC: Qkay, very well.

13 - MJ: Okay, good. Anything else?

14 CDC: Nothing further from the defense.

15 MJ: But one outstanding issue that I don’t think has relevance

16 to this case, is that dealt with an issue we discussed in the 802
17 that certain third parties who have employed private contraétors,

o (W)y OB
18 which I ‘think include your Mr.*, and I'm sure I'm

19 mispronouncing his name. And again, we talked about at the 802 that

BIe)-4, 630c-4

20 there is a third party pleading from *, o - Y

21 — dealing with a motion to quash any subpoenas dealing with
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G4 (D) -4

1 thes.e_péopie. But as indicated at the 802, Mr.- you indicate
2 this is a non-issue in this case.

3 CDC: In this case, it’s a non-issue.

4 MJ: Okay, therefore, it would appear to the court no reason to
5 make thdse;a part of the record or to rule on it since it’s a non-

6 issue and you don’t intend to pursue that in any way, shape or form.

7 CDC: No.

8 MJ: Any other matters to take up before the court?

9 CDC: Qur sole concern is Mr. _ @)é "7[/(6)(7}(6) ‘S‘
10 | 'MJ: But I believe I’ve addressed that with the other ruling,

11  and then consequently, this ruling becomes somewhat moot.

12 CDC: it’s mooted.

13 TC: Sir, nothing further, Your Honor.
14 | CDC: Nothing from the defense.

15 MJ: The court is in recess.

4
16 [Court recessed at 1521, 24 Mugust 2004.]

17 | B [END OF PAGE.]
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[Court was called to order at 0912, 20 October 2004.] *.
MJ: The court is called to order. All parties are agein
present that were present when the court recessed.
Defense, is the accused prepared to make a forum election
at this time?
- DC: Yes, Your Honor, judge alone. There is a judge alone
request in front of Sergeant Frederick.
MJ: Sergeant Frederick, I know it’s been a while since I went
ovef yoﬁr forum rights with you. So before I have you elecf forum, I
want to go over them with you again.
fou have the right to be tried by a court composed of at
least five officer members. Also, if you requested, you could be
tried by a court consisting of at least one-third enlisted members,
but none of those enlisted members could come from your company and
no member of the court would be junior in rank to you.
Do you understand what I‘ve said so far?
ACC: Yes, Your Honor.
MJ: Now if you’re tried by court members, the members will vote
by secret,:written ballot and two-thirds of the members must agree
before you could be found guilty of any offense. 1If you are found

guilty, then two-thirds must also agree in voting on a sentence. And
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if that sentence included confiﬁement for more than 10 years, then
thrée%fqurths would have to agree. |
You also have the right to request a trial by military

judge alone. And if approved, there will be no court members, and
the judge alone will decide whether you are guilty or not guilty, and
if found guilty, the judge alone will determine your sentence. Do
you understand the choices that you have?

ACC: Yes, Your Honor.

MJ: Do you understand the differences between trial before
membefs:and trial before military judge alone?

.ACC: Yes, Your Honor.

MJ: By what type of court do you wish to be tried by?

ACC: By judge alone, Your Honor.

MJ: I have before me what’s been marked as Appellate Exhibit
XXIV,'request for trial by military judge alone.

Is that your signature on this document, Sergeant

Frederick?.

ACC: Yes, Your Honor.

MJ: At the time you signed this request, did you know‘that|I
would be the military judge in your case?

ACC: Yes, Your Honor.

MJ: My name was typed in up there?
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1 ACC: Yes, Your Honor.
2 MJ{ Now, if I approve your request by me, you understand you

3 give up the right to be tried by a court composed of members?

4 : ACC: Yes, Your Honor.

5 MJ ﬁow, is your request a voluntary one?

6 ACC: Yes, Your Honor.

7 “MJ: Do you still wish to be tried by me alone?

8 » ACC: Yes, Your Honor.
9 MJ: Defense, is the request for trial by military judge alone

10 part of a pretrial agreement?

11 DC: Tt is, Your Honor.

12 : ‘MJ: Sergeant Frederick, we wili talk in greater depth about

13  your pretrial agreement later in this trial, but I want to go over

14 this provision with you now. Your pfetrial agreement states that you
15 agree to wéive, that is, give up trial by members and select trial by
16 military judge alone. Is that correct?

17 ACC: Yes, Your Honor.

18 MJ: Do you understand the difference between trial before

19 members ana trial before military judge alone as I explained those

20 diffe:enceé to you earlier?

21 ACC: Yes, Your Honor.
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MJ: Did you understand these differences between the various

types of trial when you signed your pretrial agreement?

_ ACC: Yes, Your Honor.

: MJ; Did you understand that you were giving up trial with
membets'when you signed your pretrial agreement?

ACC: Yes, Your Honor.

MJ: And was that waiver a free and voluntary act on your part?

_ ACC: Yes, Your Honor.
MJ: The request for trial by military judge alone is approved.
The court is assembled.
Defense, do you have any motions at this time?

DC: Yes, Your Honor, motion for appropriate relief, Article 13
credit.

MJ: In an 802, actually, kind of an email 802 between counsel,
it was indicated that rather than litigate this issue, that:both
sides‘agreed to stipulate and that the accused receives 20 days
cfedit off any adjudged period of confinement for an alleged
violation of Article 13. TIs that correct, defense?

DC; Yes, Your Honor.

MJ: Government?

TC: That’s right, sir.
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MJ: And both sides have agreed rather than to litigate the
motion, to stipulate to the credit with the understanding ffom the
government, you’re not conceding Article 13 was violated, but you are
saying,:“Wé’re going to give 20 days credit.” Is that correct, Major
SR ()2, b0 -2

TC: That’s exactly right, sir.

CDC: That’s my understandiﬁg, as well, Your Honor.

" MJ: Now Sergeant Frederick, under Article 13 of the Upiform
Code of Military Justice, pretrial punishment, which is what we’re
talking abéut in your case, is prohibited. And if you were subjected
to pretrial punishment in violation of Article 13, you could receive
senteﬁce credit. Now, we’re not near the sentencing portiop of this
triél; so there may be no adjudged period of confinement to get
credit for; But, if there was, the usual remedy is confinement
credit. It can be day-for-day for each day of illegal pretrial'
punishment. It can be more than that. Do you understand that?

ACC: Yes, Your Honor.

MJ: But in order to get the credit, both sides will litigate it
and there would have to bé a fiﬁding by the judge, in this case me,
that Article 13 was violated, and if violated, you would receive a
certainvamount of credit. Do you understand that?

ACC: Yes, Your Honor.
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| MJ; Now, if you litigated the issue and I found a violation of
2 Article 13, you could get more than 20 days credit. Or eveh with a
3 violation of Article 13, you could get less than 20 days credit. Do
4 vyou undérstand that?
5 ‘ACC: Yeé, Your Honor.
6 MJ: And if you litigated it and lost altogether, you get zero
7 credit. Do you understand that?
8 ACC: Yes, Your Honor.
9 _ MJ: But both sides don’t want to litigate this issue, so
10 there’s no decision for me to make of whether Article 13 was violated
11 or whether you receive any credit if it was violated. Do you
12 understand that?
13 . ’ACC: Yes, sir.
14 MJ: So rather than litigate it, your counsel discussed it with
I5 the prosecutor and decided to give you--both sides to give you 20
16 days ¢redit. Do you understand that?
17 ACC: Yes, sir.
18 MJ; Basically what it means is, they’re saying you get a sure
19 20 days credit as opposed to potentially more or potentially less if
20 litigated. Do you understand that?
21  ACC: Yes, sir.
22 MJ; Have you discussed this issue with your counsel?
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‘ ACC: Yes, Your Honor.

MJ: And it’s your desire to take the certain 20 days rather
than litigate the Article 13 issue?

ACC: Yes, Your Honor.

MJ: Now, counsel, is the 20 days to come off the adjudged
sentence or the approved sentence? What is the understanding of the
parties?

TC: Sir, off the approvedbsentence.

DC: I agree, Your Honor.

MJ: And again, we’re not even to sentencing, but because there
is a pretrial agreement in this case, there’s usually a senfence
limitation, there will be what’s called the adjudged sentence, which
is thé sentence that I will give you, and then there’s also the
approved séntence, which is the maximum the convening authority could
approve. Now, that could be less or more than the adjudged sentence,
and I;ll egplain this in greater detail when we get to the pretrial
agreement.' But what it simply means is that the lesser of the
adjudged sentence and the pretrial agreement sentence is the most the
convening éuthority can approve, and the 20 days will come bff the
approved sentence. So basically, what it means is, regardless of the
adjudged sentence, you will get credit for the 20 days if confinement
is adjudged. And again, understanding, we’re talking about something
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that’s Qoihg to be happening a long time--well, at least tomorrow.
So thére’s no decision of whether or not you’re even going to get any
confihement. So don’t take what I'm saying as a preconceivgd notion
or idea.that I'm going to give you confinement. Do you understand
that?: ‘

»ACC: Yes, Your Honor.

MJ: But if you do get confinement, the 20 days will come off
the lesser of the approved sentence or the adjudged sentence. Do you
understand:that?

v ACC: Yes, Your Honor.

MJ: Okay, the accused will be credited with 20 days cpnfinement
credit against any period off his approved sentence.

Defense, do you have any other motions prior to ehtry of
plea?

DC: ©No, Your Honor.

MJ: Is the accused prepared to enter a plea?

. DC: Yes, Your Honor.
MJ: Accused and counsel, please rise. [All stood. ]

[END OF PAGE.]
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Staff Sergeant Ivan L. Frederick II, I now ask you, how do
you plead? Your defense counsel will speak for you.

- DC: To Specification 1 of Charge I: Not guilty.

To Specification 2 of Charge I: Guilty, excepting the
words “did rlace naked detainees in a human pyramid and”. To the
excepted wérds: Not guilty.

To Charge I: Guiity.

To the Specification of Charge II and Charge II: Guilty.

To Specification 1 of Charge III: Guilty, excepting the
words :“be ﬁold" and substituting the word “believe”. To the excepted
words: iNoﬁ guilty. To the substituted word: Guilty.

To Specification 3 of Charge III: Guilty, excepting the
words “and then placing one in a position so that the detainee’s face
was directly in front of the genitals of another detainee to simulate
fellatid aﬁd photographing the detainees during these acts”. To the
excepted words: Not guilty.

To Specification 4 of Charge III: Guilty.

To Specification 5 of Charge III: Not guilty.

To Charge III: Guilty.

To Specification 1 of Charge IV: Not guilty.

To Specification 2 of Charge IV: Not guilty.
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To Specification 3 of Charge IV: Not guilty, but guilty of
the lesger included offense of assault consummated by a battery,
excepting éhe words “striking him with a me#ns or force likély to
produceideéth or grievous bodily harm, to wit: by punching and with
enoﬁgﬁ forée to cause the detainee to have difficulty breathing and
require medical attention” and substituting therefore the words
“unlawfully striking a detainee in the chest with a closed fist.” To
the'excépted words: Not guilty. To the substituted words: Guilty.

| To Charge IV: Guilty.
To the Specification of Charge V and Charge V: Guilty.
MJ: Please be seated. [All resumed their seats.]

At an 802, we indicated to counsel that Specification 5
actually has been mis-numbered as Specification 6. That’s just a
typographical error, and you can make a pen and ink correction on the
charge sheet, so we have five charges, not six.

TC: Yes, sir. The Charge V was amended--Charge VI was amended
to reflect Charge V.

MJ: Because there really is no--it’s just a sequence problem.

"TC: Yes, sir.

MJ: Go ahead, Major” (éy[é)Z/@)@)@}’Z_

TC: And I'm certain that defense counsel said this, but he was
moving very quickly. I want to make sure that the court had a plea
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1 on Specification 2 of Charge III, just to make sure we didn’t miss
2 that, that they did, in fact, enter a plea for Specification 2 of

3 Charge III.

4 DC: Your Honor, I do believe I did, but I can enter it again.
5 MJ: It never hurts to repeat.
6 DC: To Specification 2 of Charge III: Guilty, excepting the

7 words “placing naked detainees in a human pyramid and”. To the

8 excepted words: Not guilty.

9 ~ TC: Thank you, sir.

10 MJ; At an 802, counsel indicated they wish to make an amendment
I1  in two specifications, Specification 1 of Charge III, that you

12 indicatéd the date would be amended from 8 November 2003 to 4

13 November 2003. Is that correct, Major_? C%)'Z/'(épﬁ)‘z

14 TC: Yes, sir.

15 MJ: Any objection to the amendment?

lé DC: No, Your Honor.

17 - MJ: And defense, you’ve not been misled about the 4-day change?
18 DCf No, Your Honor.

19 MJ: Request to amend Specification 1 of Charge III is granted.

20 similarly, trial counsel, you indicated you wish to amend
21 Specification 4 of Charge III, changing the day from 8 November to 28

22 November?
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TC: Yes, sir.

MJi Any objection?

DC: No, Your Honor.

MJ{ And'similarly, defense, you’ve not been misled?

DC# No, Your Honor.

MJ{ You prepared to defend against those dates?

DC: Yes, Your Honor.

MJ: The motion to amend Specification 4 of Charge IIT is
granted.

| Trial counsel, if the accused is provident as pled, does

the governﬁent intend to go forward with any charge or specification
not encompassed by the accused’s guilty plea?

TC: ﬁo, Your Honor. f

MJ: Sergeant Frederick, your counsel has entered a plea of
guilty for.you to several charges and their specifications. Your
plea of guilty will not be accepted unless you understand its meaning
and effecti I'm going to discuss your plea of guilty with you. If
at any timé you have any questions, feel free to stop and ask them.
Do you undérstand that?

ACC: Yes, Your Honor.

MJ: A plea éf guilty is equivalent to a conviction and is the

strongest form of proof known to the law. On your plea alone and
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1  without reéeiving any evidence, this court can find you guilty of the
2 offenses té which you've pled guilty. Your plea will not be accepted
3 unlesé you.realize that by your plea, you admit every act or omission
4 and eleﬁent of the offenses to which you've pled guilty, and that

5 you're pleadihg guilty because you actually are, in fact, guilty. If
6 vyou do not:believe that you are guilty, then you should not, for any

7 reason, plead guilty.

8 Do you understand what I’ve said so far?
9 ACC: Yes, Your Honor.
10 MJ: Now, by pleading guilty, you give up three important

11 rigﬁté,fbuf you give up these rights solely with respect to the

12  offenses which you have pled guilty. First, the right against self-
13  incrimination; that is, the rigﬁt to say nothing at all.

14 o Second, the right to a trial of the facts by this court;
15 that is, your right to have this court-martial decide whether or not
16 you're guilty based upon evidence the prosecution would present and
17 on any evidence you may introduce.

18 Third, the right to be confronted by and to cross—examine
19 any witness called against you.

20 Do you have any questions about any of these rights?

21 ACC: No, Your Honor.
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MJ: Do you understand that by pleading guilty, you no longer
have thesegrights?

ACC: Yes, Your Honor.

MJ; By pleading guilty, you no longer have these rights. You
understand that?

ACC: Yes, Your Honor.

MJ: if you continue with your guilty plea, you will bé placed
under oath( and I will question you to determine whether you are, in
fact, guilty. Anything you tell me may be used against you in the
sentencing portion of the trial. Do you understand this?

ACC: Yes, Your Honor.

MJ: If you tell me anything that is untrue, your statements may
be used agéinst you later for charges of perjury or making false
statements. Do you understand this?

ACC: Yes, Your Honor.

MJ: Trial counsel, place the accused under oath. [The trial
counsel did as direcfed and the accused was sworn.]

Trial counsel, there is a stipulation of fact?

TC: Yes, Your Honor.

MJ: 1It’s been marked as Prosecution Exhibit 1 for
identification. Does the accused have a copy in front of him?

DC: Yes, Your Honor, with addendum.
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1 MJ: Sergeant Frederick, I have before me what’s marked as
2 Prosecution Exhibit 1 for identification, a stipulation of fact. Did

3 you sigd this stipulation?

4 -ACd: Yes, Your Honor.

5 MJ{ That is your signature on page 11?

6 ACC: Yes, Your Honor.

7 MJ: Before we do anything else, I want to go through what I

8 have to make sure it’s the same thing that you have, okay?
9 ACC: Yes, Your Honor.
10 MJ: What I have is an ll-page narrative with signatures of

11 yourself, Captain%apﬂ_ apparently signing for Mr.
Yoy WGy BIE )2 (bDXC) |
12 @J—, and also Captain— ) Z/(b)\p)() <

13 - Trial counsel, who is Captain -?

14 TC: Sir, he is the Chief of Justice.

15 - MJ: So he’s signing for the government?

16 TC{ fes, Your Honor.

17 MJ{ Attached to it are 13 attachments. The first one is a

18 photograph of naked detainees. .The second one is the rear version of
19 similar photograph. The third attachment is Private England and a

20 detainee, apparently, masturbating. The fourth one is a picture of
21 naked.détainees with hoods over their heads, apparently, committing
22 fellatio or simulating fellatio. Attachment 5 is a picture of PFC
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1 Englandiand a detainee. Six is a picture of a detainee holding a box
2 with a hood over his head. Seven is a photograph of a detainee

3 standing on--I'm assuming the same detainee standing on a box with

4 wires;aﬁtached to his hands. Eight is another one of the same. Nine
5 1is a side §ersion of the detainee, of the samé detainee staﬁding on

6 the box; Ten is a picture of two detainees that were naked with

7 hoods over‘their heads and another detainee on the side with the word
8 “R-A-P-E-I-S-T” written on his buttocks. Eleven is a picture of you

9 sitting-on:a detainee who’s wrapped in padding. And twelve>is a

10 picture:of:a detainee handcuffed in his cell. And thirteen is a

11  video clip which is%not attached to! this document. I'm beipg handed
12 a CD which:-apparently is the video?

13 TC: Yes, sir, and that image hagvbeeE loaded onto the laptop in

14 front of you. It’s an attachment to the exhibit.

15 MJ: 1Is that what you have, Sergeant Frederick?

16 ACC: ?es, Your Honor.

17 _ MJ: So it’s those twelve photographs and the video clip?
18 TC: Yes, Your Honor.

19 MJ: And those documents with the narrative constitute the

20 entire stiéulation of fact?

21 DC: Your Honor, there’s an addendum as well to the stipulation
22 of fact, dated 20 October, that should also be included.
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1 MJ: Qh, I'm sorry, yes, okay. That was after the sigﬁatures.

2 There’s another stipulation of fact, dated 20 October 2004. This

3 Would be——you have the 11 pages where the signatures are and then the
4 next page is that document.

5 DC: Yes, sir.

6 . MJ: So those two stipulations of fact, 12 photographs and one

7 CD constitute the entire stipulation of fact?

8 TC: Yes, Your Honor.

9 MJ: Did you sign this stipulation?

10 ACC: Yes, Your Honor.

11 | MJ; ﬁid you read the document thoroughly before you signed it?
12 ACC: Yes, Your Honor.

13 MJ: Do both counsel agree to this stipulation, and for the

®e)z- O -2

14 government, that Captain _signature appears on the document?

15 TC: Yes, sir.
16 DC: Yes, Your Honor.
17 MJ: Sergeant Frederick, a stipulation of fact is an agreement

18 among the trial counsel, your defense counsel and you, that the

19 contenté of the stipulation are true, and if entered into evidence,
20 are the uncontradicted facts in this case. No one can be forced to
21 enter ‘into-a stipulation, so you should enter into it only if you

22  truly want to do so. Do you understand that?
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1 ACC: Yes, Your Honor.
2 MJ: Are you voluntarily entering into this stipulation because

3 you believe it is in your best interest to do so?

4 ACC: Yes, Your Honor.
5 MJ: If I admit this stipulation into evidence, it will be used
6 in two ways. First, I will use it to determine if you are, in fact,

7 guilty of the offenses to which you've pled guilty. And second, I
8 will use it to determine an appropriate sentence for you.
9 _ Do you understand and agree to these uses of the

10 stipulation?

11 ACC: Yes, Your Honor.

12 MJ: Do both counsel also agree to these uses?

13 TC: Yes, sir.

14 DCi Yes, Your Honor.

15 MJ ¢ Now Sergeant Frederick, a stipulation of fact ordinarily

16 cannot be contradicted. If it shouldee contradicted after I have
17 accepted your guilty plea, I will reopen this inquiry. You.should,
18 therefore, let me know if there's anything whatsoever you disagree
19 with or feel is untrue. Do you understand that?
20 ACC: Yes, Your Honor.
21 MJ: At this time, I want you to read your copy of the
22 stipulationvsilently to yourself as I read it to myself.
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[The acéused did as directed.]

MJ; Have you finished reading the stipulation of fact, Sergeant
Frederidk?'

ACé: Yes, Your Honor.

MJ: Is everything in the stipulation true?

ACC: Yes, Your Honor.

' MJ: Is there anything in the stipulation that you do not wish
to admit is true?

ACC: No, Your Honor.

MJ: Do you agree, under oath, that the matters contained in the
stipulation are true and correct to the best of your knowledge and
belief?.

ACC: Yes, Your Honor.

MJ: Now on my copy, there’s a couple of pen and ink
corrections. I want to make sure that yours is the same. 1In
paragraéh 2, they’ve changed your age to 38.

ACC: Yes, Your Honor.

MJ: faragraph 20, they’ve changed the date from 8 November to 4
November.

ACC: Yes, Your Honor.

MJ: And paragraph 28, they changed 8 November to 28 November.

ACC: Yes, Your Honor.
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MJ: And those are the only pen and ink corrections that you
have on this document, correct?

ACC: Yes, Your Honor.

MJ; And as I said, now with all the pen and ink corrections and
everything.else,vdo you agree under oath the matters contained in the
stipulation are true and correct to the best of your knowledge and
belief?

ACC: Yes, Your Honor.

MJ: Defense, do you have any objection to Prosecution Exhibit 1
for identification?

DC: No, Your Honor.

MJ{ Prosecution Exhibit 1 for identification is admitted,
subject to:my acceptance of the accused’s guilty plea.

Sergeant Frederick, at this time, I'm going to explain to
youbthe elements of the offenses to which you have pled guilty. By
“elements,” I mean those facts which the government would have to
prove beyond a reasonable doubt before you could be found guilty if
you had pled not guilty. As I list each element for you, ask
yourself two things, first, is the element true; and second, whether
you wish to admit that it’s true. After I finish listing the
elements for you, be prepared to talk to me about the facts regarding
the offenses.
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1 Do you have a copy of the charge sheet there?

2 ACC: Yes, Your Honor.

3 MJ: Now I want to begin with Charge II. 1In the Specification

4 of Chargeiil, you have pled guilty to willful dereliction of duty, in
5 violatién of Article 92 of the Uniform Code of Military Justice. As
6 alleged and pled, this offense has the following three elements:

7 éne, that you had certain-prescribed duties, that is,

8 protectvthé detainees from abuse, cruelty and maltreatment.

9 | Two, that you actually knew of the assigned duty.

10 And three, that at or near the Baghdad Central Correctional
11 Facility, Abu Ghraib, Irag, from on or about 8 November 2003 to on or
12 about'lvDeéember 2003, you were derelict in the performance of that
13  duty by.willfully failing to protect detainees from abuse, pruelty

14 and maltreatment. Now, a duty may be imposed by regulationj lawful
15 order or custom of the service. A person is derelict in the

16 performance of his duty when he willfully fails to perform them.

17 “DereiiétiOn” is defined as a failure in duty, a shortcoming or

18 delinquency. “Willfully” means intentionally. It refers to the

19 doing of aﬁ act knowingly and purposefully specifically intending the
20 natural and probably consequence of the act. Now, abuse, cruelty and
21 maltréafment refer to the treatment that, when viewed objectively

22 under all the circumstances, is abusive or otherwise unwarranted,
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1 uﬁjustified and unnecessary for any lawful purpose and that results
2 in physical or mental harm or suffering or reasonably could have

3 caused physical or mental harm or suffering.

4 » Now defense, I took that definition of abuse, cruelty and
5 méltreatment from Article 93, the maltreatment. Do you agree that
6 that’s an éccurate statement of the law as it relates to this

7 offense?

8 _DC: Yes, Your Honor.

9 MJ: Trial counsel, do you concur?

10 TC: Yes, Your Honor.

11 MJ: Now look at Charge III. In the four specificatidns of

12 Charge III, you have pled guilty to four separate instanceé of

13 maltreatment of subordinates, in violation of Article 93 of the

14 Uniform Code of Military Justice. As alleged and pled, these

15 offenses have the following elements. Now, the first element is the
16 same for each specification. It is:

17 That the unnamed detainees were subject to your orders.

18 Now, the second element is different for each

19 specification. 1In Specification 1 of Charge II, the second element
20 is, that at or near Baghdad Central Correctional Facility, Abu

21 GHraib,-Iraq, on or about 4 November 2003, you maltreated the

22 detainee by participating in and allowing the placing of wires on the
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I detainees hands while he stood on a Meals Ready to Eat box with his

2 head coVeréd and allowed the detainee to believe he would bé

3 electroéﬁted if he fell off the box and allqwing the detainee to be

4 photogrdphéd.

5 : - For Specification 2 of Charge II, the second element is:

6 that at or near Baghdad Central Correctional Facility, Abu Chraib,

7 1Iraqg, on or about 8 November 2003, you maltreated several detainees

8 Dby photographing the pyramid of naked detainees.

9 - For Specification 3 of Charge II, the second element is:

10 that at orrnear Baghdad Central Correctional Facility, Abu Chraib,

11 Irag, on or about 8 November 2003, you maltreated a detainee by

12 posing for a photograph sitting on top of a detainee who was bound by

13 padded material between two medical litters--I'm sorry, that’s

14 Specification 4. Specification 3 is that at or near Baghdad Central

15 Correctional Facility, Abu Ghraib, Irag, on or about 8 November 2003,

16 you maltreated several detainees by ordering the detainees to strip

17 and ordering the detainees.to masturbate in front of the other

18 detainees énd soldiers. And Specification 4 occurred on 28 November

19 2003.

20 ~ Now, "“subject to the orders of” includes persons under the

21 direct or immediate command of the accused and all persons who by

22 reason of some duty are required to obey the lawful orders of the
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accused; eVen if those persons are not in the accused’s direct chain
of commandf Now, the maltreatment must be real, although it does not
have to ‘be physical. The imposition of necessary or proper duties
on a soldiér and the requirement that those duties be performed does
not establish this offense even though the duties are hard, difficult
or hazardous. “"Maltreated” refers to treatment that when viewed
objectively under all the circumstances is abusive or otherwise
unwarranted, unjustified and unnecessary for any lawful purbose and
that results in physical or mental harm or suffering or reasoﬁably
could have caused physical or mental harm or suffering. Assault or
improper punishment may constitute this offense.

Now, I want you to turn to the conspiracy specification in
Charge I. .In Specification 2 of Charge I, you have pled guilty to
conspiracy.to maltreat subordinates, in violation of Article 81 of
the Uniform Code of Military Justice. As alleged and pled, this
offense has the following two elements:

First, that at or near Baghdad Central Correctional
Fécility, Abu Ghraib, Iraqg, on or about 8 November 2003, you entered
into an agreement with Sergeant Javal S. Davis, Corporal Charles A.
Graner, Spécialist Jeremy C. Sivits, Specialist Sabrina D. Harman,

Specialist Megan M. Ambuhl, and PFC Lynndie R. England, to commit
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1 maltréafmeﬁt of subordinates, an offense under the Uniform Code of

2 Military Justice.

3 ; fwo, that while the agreement continued to exist and while
4 vyou rem%ined a party to the agreement, you performed the overt act

5 alleged; that is, you photographed the pyramid of naked detainees for
-6 the purpose of bringing about the object of the agreement.‘

7 | Now, the elements of the offense which you are charged with
8 conspiracy to commit, namely, maltreatment of subordinates, or as I

9 told you earlier for Charge III, proof that the offense of

10 maltreatment of subordinates actually occurred is not required.

11 However; it must be proved beyond a reasonable doubt that the

12 agreement included every element of the offense of maltreatment of

13 subordinatés. Now, the agreement in a conspiracy does not have to be
14 in any particular form or expressed in formal words. It is

15 sufficiént:if the minds of the parties reach a common understanding
16 to accomplish the object of the conspiracy, and this may be proved by
17  the cdnduct of the parties. The agreement does not have to.express
18 the manneriin which the conspiracy is to be carried out or what part
19 each conspirator is to play. The overt act required for this offense
20 does not have to be a criminal act, but it must be a clear indication
21 that the conspiracy is being carried out. The overt act may be done

22 either at the time of or following the agreement. The overt act must
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clearly;be‘independent of the agreement itself, that is, it‘must be
more than ﬁerely the act of entering into the agreement or an act
necesSafy to reach the agreement.

Now turn to Charge IV5 In Specification 3 of Charge 1V,
you havé pied guilty to the lesser included offense of assault
consummated by a battery, in violation of Article 128 of the Uniform
Code of Military Justice. As alleged and pled, this offense has the
following three elements:

One, that at or near Baghdad Central Correctional’Facility,
Abu Ghraib; Irag, on or about 8 November 2003, you did bodily harm to
a detainee,

Two, that you did so by striking him in the chest with a
closed fist.

And three, that the bodily harm was done with unlawful
force or violence.

An assault is an attempt or offer with unlawful force or
violence to do bodily harm to énother. An assault in which bodily
harm is inflicted is called a battery. A “battery” is an unlawful
and intentional application of force or violence to another. The act
must be»done without legal justification or authorization or excuse

and without the lawful consent of the victim. “Bodily harm” means
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any,phyéical injury to or offenéive touching of another person,
however slight.

In the Specification of Charge V, you’ve pled guilty to
indecenﬁ acts, in vioiation of Article 134 of the Uniform Code of
Militarj Justice. As alleged aﬁd pled, this offense has the
following three elements:

That at or near Baghdad Central Correctional Facility, Abu
Ghraib, Iraq, on or about 8 November 2003, you committed a certain
act with detainees, Corporal Graner, Specialist Ambuhl and:PFC
England by observing a group of detainees masturbating or attempting
to ﬁaSturbate while they‘were located in a public order of the
Baghdad Cehtral Correctional Facility while other soldiers were
photographgd or watched the detéinees’ actions.

Two, that the act was indecent.

And three, that under the circumstances, your conduct was
to the prejudice of good order and discipline in the armed forces or
was of a nature to bring discredit upon the armed forces. ™“Conduct
prejudicial to good order and discipline” is conduct which causes a
reasonably direct and obvious injury to good order and discipline.
“Service discrediting conduct” is conduct which tends to harm the
reputation:of the service or lower it in public esteem. “Indecent
acts” signifies that form of immorality relating to sexual impurity
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1 which is not only grossly vulgar and obscene and repugnant to common
2 propriety, but tends to excite lust and deprave the morals with

3 respectito‘sexual relations.

4 o Now, Sergeant Frederick, do you understand the elements and
5 definitions as I’ve read them to you and as they apply to each

6 specification?

7 ACC: Yes, Your Honor.

8 MJ: Do you have any questions about any of them?

9 ACC: No, Your Honor.

10 MJ: bo you understand that your plea of guilty admits that

11 these_elements accurately describe what you did?

12 ACC: Yes, Your Honor.

13 MJ: Do you believe and admit that the elements and definitions
14 taken,tdgeﬁher correctly describe what you did?

15 ‘ACd: Yes, Your Honor.

16 MJf Is there any issue from either side that I did not cover

17 every element?

18 TC: No, Your Honor.
19 DC: No, Your Honor.
20 MJ: Okay, Sergeant Frederick, at this time, I want to talk

21  about what happened. I want to begin is, you’re a Reserve component

22 soldier?
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1 ACC: Yes, Your Honor.

2 MJ: National Guard?

3 ACC: ?es, Your Honor.

4 | MJ What’s your home unit?

5 ACC: 372d Military Police Company.

6 MJ: And you were activated to support Operation Iragi Freedom?
7 ACC: Yes, Your Honor.

8 MJ: And when did you get your activation orders?

9 ACC: Approximately 21 February 2003.

10 MJ: And how long were they for. Do you recall?

11 ACC: 365 days, initially.

12 ~ MJ: And eventually, you deployed to Southwest Asia and made

13 your way to Irag?
14 ACC: Yes, Your Honor.
15 MJ: And as a National Guard soldier, you’re, what’s normally in

16 Title 32 status when you’re working for the state. Do you understand

17  that?
18 ACC: Yes, Your Honor.
19 MJ: But when you get activated or federalized, that puts you in

20 what’s called Title 10 status?

21 ACC: Yes, Your Honor.

276

018446

ACLU-RDI 1754 p.79
DOD-041625



10

11

12

13

14

15

16

17

18

19

20

21

22

MJ: And that just refers to the various federal statutes
involved.

ACC: Yes, Your Honor.

MJ: And so when you were activated, did that put you in Title
10 statﬁs? |

ACC: Yes, Your Honor.

MJ; Now, you indicated your activation, you thought, was----

ACC: Your Honor, I can add more clarification.

MJ: I'm sorry, go ahead.

ACC: I was in the Maryland National Guard for my first 7 years,
and ‘in 1995, I joined the U.S. Army Reserves. So I'm currently in
the Réservés.

MJ Okay, you’'re a Reserve soldier who used to be a National
Guard soldier.

ACC: Yes, Your Hcnor.

MJ; A Reserve component soldier.

ACC: Yes, Your Honor.

MJ: And then when you were activated on the 21st of February,
you came iﬁto an active status under Title 10. 1Is that correct?

ACC: Yes, Your Honor.

MJ: And you indicated you were activated for 365 days?

ACC: Yes, Your Honor.
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1 | MJ; Which would have, rough and dirty, put you off active duty
2 20 February 2004.

3 ACC: Yes, Your Honor.

4 MJi Now between 21 February 2003 and 20 February 2004, were you

5 eXtended?

6 ACC: Yes, Your Honor.

7 MJ: And do you know how long you were extended for?

8 ACC: Not exactly, Your Honor.

9 MJ: But you’ve been extended ever since?

10 ACC: Yes, Your Honor.

11 MJ: And defense, I'm assuming there’s no issue the accused 1is

12 subject ‘to the trial at this time as an active duty soldier, or an
13 activated soldier?

14 DC: No issue, sir.

15 MJ: Sergeant Frederick, I now want to go to what happéned at

16 the prisoniat Abu Ghraib. When did you first arrive at the facility?

17 | ACC: Approximately 9, 10 October 2003.
18 MJ: And what was your unit’s mission at that time?
19 ACC: Part of our unit was doing escort missions outside the

20 gate. The other part was at one of the Ganci Camps or the Vigilant
21 Camp and the other one was running the hard site.
22 MJ: And then specifically, what was your job?
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ACC:

MJ:

ACC:

MJ =

I was the NCOIC of the hard site.
When you say the “hard site,” what did that constitute?
That means the hard structure building.

Yeah, I understand that part, but I'm saying, how big was

it,»for:example? Was it a multi-story building?

ACC:

MJ:

Yes, Your Honor, two stories.

Two stories, and when you say it’s a prison, were these

where .cells were?

- ACC:

| MJS

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

site?

ACC:

MJ:

ACC:

MJ:

fes, Your Honor.

So it was two tiers of cells?

Two tiers, approximately four wings were open at the time.
And were you in charge of the entire hard site?

?es, Your Honor.

Now, were you the nightshift guy?

Yes, Your Honor.

So the nightshift, you were the NCOIC of the entire hard

Yes, Your Honor.
And as that, and you are a military policeman?
Yes, Your Honor.

And as the NCOIC and a military policeman, what was your

responsibility to the detainees?
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ACC: To protect them, to keep them--enforce good condubt in my
sdldiérs and protect the detainees from maltreatment and cruelty and
unusual punishment.

: MJ? Qkay, now, the individuals you were taking care of you were
referriﬁg to as detainees. Who were these people?

ACC: They were Iragi citizens, civilian internees, military
intelligence holds to common criminals.

MJ: And they’re all falling under the general rubric of
detainees?b

ACC: Yes, Your Honor.

MJ: You said that could be a security detainee....

ACC: Females, males and juveniles, sir.

MJ: But the overall category is detainees, and there’s security
détainees?: What are those?

ACC: Those are the ones that are usually called military
intelligenée holds that have intelligence value.

- MJry Qkay, and then there’s also the, for want of a better term,
the common criminal detainee?

ACC: Yes, Your Honor.

MJ: And these are people who committed some kind of criminal
offense?

ACC: Yes, Your Honor.
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MJ; Or allegedly.

ACC: Yes, Your Honor.

MJﬁ Was there any other category?

ACC: There was juveniles and there was females, also.

MJ; But they would fall generically under one of the other two
categories?

ACC: Yes, Your Honor.

MJ: But all the detainees, regardless of their age, sex or
category aé a security or criminal detainee, when they were in your
hard site, were they subject to your orders?

ACC: Yes, Your Honor.

MJ: And why do you say that?

ACC: Because I was put in charge, the NCOIC of the hard site,
the nightshift.

MJ; And in your civilian capacity, you’re a correctional guard?

ACC: Correctional officer, yes, sir.

MJ: Was this similar kind of duties?

ACC: Negative, sir.

MJ; What was the difference between what you do as a civilian
and what you did at Abu Ghraib?

ACC: It’s different atmosphere, different detainees, just

completely different.
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MJ; Were your duties as a correctional officer in the civilian
capacitf to maintain order and discipline in the facility similar to
yOuf duties there at Abu Ghraib?

ACd: Yes, Your anor.

MJ; Although the conditioﬁs, the people, perhaps the mortars
were diffeient.

ACC: Yes, they are similar jobs, just different environments.

MJ; So you were experienced with correcticns is what i’m trying
to establish.

ACC: Yes, Your Honor.

MJ: And as a correctional officer, you had that training and
plus, I'm éssuming you received some type of military training as a
militéry policeman?

ACC: As a military policeman, yes, Your Honor.

MJ: But when you went over there, you assumed duties as NCOIC
of the nightshift, although--well, let me go back. As a 95vBravo,
military policeman, what kind of training did you receive? -

ACC: Mostly law and order, convoy patrols and security, traffic
cOnﬁrol‘points, security of convoys, things of that nature.

MJ: Now, as a correctional officer in the military, ié that
different than a 95 Bravo?

ACC: Yes, Your Honor.
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MJ: The guys that work at Leavenworth and things like that?

ACQ: Yes, Your Honor.

MJ% And what is that, do you know the MOS?

ACd: It’s a 31 Echo, Your Honor.

MJf So you never really were trained as a military correctional
officérf ‘

ACC: Negative.

MJ & But when you assumed duties as the NCOIC, you said, in
about mid—Qctober?

: ACC: fes, Your Honor.

MJ: Did you understand what your duties were?

ACC: Yes, Your Honor.

MJ: Was it particularly complicated to understand your general
duties of taking care of the detainees? |

ACC: No, Your Honor.

MJ: Now, I kind of want to go about what happened, and I want
to do it in chronological order. And it would appear the first issue
came up on the 4th of November?

ACC: Yes, Your Honor.

MJ: Now, as we go through this, and we’re going to use the term

“detainee” or “detainees,” rather than going through it each time,
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1 all-thege guys that we talked about as detainees were subject to your
2 orders,;right?

3 ACQ: fes, Your Honor.

4 ' MJ; In the correctional facility, you call them prisoners or

5 inmates; hére they’re called detainees. But, you could tell them

6 what to do?

7 ACC: Yes, Your Honor.

8 MJ: You basically controlled whatever they had to do?

9 . ACC: Yes, Your Honor.

10 ' MJ: In your own words, tell me what happened on the 4th of

11 Novemgeﬁ'ZOOB'with the detainee and the Meals Ready to Eat box and

12 the wires.

13 ACC: When I first got‘to the institution at approximately 1530
14 hours to get my shift brief, and I got my brief and I went down, the
15 first'thiné I do when I take over shift is make rounds to all of the
16 wings; And I started with 1 Alpha and 1 Bravo and went down there to
17  make a Security check. I looked in the shower and seen this detainee
18 standing there holding a box. So, I asked Corporal Graner what was

GO (e
19 going on. He said that a CID agent- wanted him stressed out as

20 much as possible because he needed him to talk tomorrow.

21 MJ: Okay, now who is Corporal Graner?
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ACC: Corporal Graner was the NCOIC of 1 Alpha. He was a
subordinate of mine.

MJ; Okay, he worked for you. You had 1 Alpha and 1 Bravo, so
there:wereitwo tiers?

AC¢: Yes} Your Honor.

MJ: >And he was in charge of 1 Alpha?

ACC: Yes, Your Honor.

MJ: And who was in charge of 1 Bravo?

ACC: Specialist Ambuhl.

MJ: So Graner came up and told you that a CID agent wanted this
guy stressed out?

ACC: Yes, Your Honor.

MJ: What happened next?

ACC: I in turn looked over on 1 Bravo side and I seen Agent
&) B0 ) -
— over there. So I asked him, I went over and talked to him and
I.aSked him what was going on with this particular detainee, and he
told me that he had some valuable intelligence about the remains of
four American soldiers and who possibly killed them. So I said,
“Well, what do you want done to him?” He said, “I really don’t give
a fuck, just as long as you don*t kill him.” So then I went over and
I just stood there and looked at him for a while. I seen these wires

hanging from the wall inside the shower. I walked by them many
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times, éo I just took one and wrapped it around his finger. Sergeant
Davis pﬁt one on his other hand, and I think Sabrina----

MJ Who is Sergeant Davis?

: ACé: Sergeant Davis worked in 3 Alpha and 3 Bravo. Specialist
Harmaﬁ éut:oné on his toe, I believe, and I just stood there. After
that, I just walked away after the wires were removed.

| @/iTéi / i@(?)c -1

MJ: Now, this CID Agent what was he to you, duty-wise?

ACC: He was nothing. I guess he was just in charge ofrthat
certainidetainee.

MJ: And he said he wanted him stressed out, “Do whatever the
fuck you wént as long as you don’t kill him”?

ACC: Exactly, sir.

MJ: So you were just obeying his orders when you did this.
[Accused cdnferred with his counsel.] Sergeant Frederick, I’'m asking
you; aréﬁyou just obeying his orders when you did this?

ACC: Yes, Your Honor.

MJ: Defense?

ACC: There was no lawful order from the agent. I just acted on
my own. |

MJ: Now Sergeant Frederick, did or did not the CID agent tell
you to do “whatever the fuck you wanted, just don’t kill him”?

ACC: He didn’t tell me specifically what to do.
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| MJﬁ I didn’t ask you that, Sergeant Frederick. You told me

2 earlier ‘that he said what I’ve just said a second ago. Did he or did
3 he not gell you that? |

4 ACQ: Yes, Your Honor. He told me that, but he didn’t tell me

5 specifi&ally what to do.

6 MJ: But as long as you didn’t kill him, the detainee, you were
7 within the range of the stuff he tgld you to do, true?
8 ACC: He didn’t order me to do anything. éﬁ@?~/;éi¥7&7’
9 MJ: You just told me...okay. Now, let’s go back. -was a

10 CID agent?

11 ACC: Yes, Your Honor.

12 MJ: And what was his rank?

13 ACC: He was an E5, I believe.

14 MJd: An E5, okay. Had you ever saw him before?
15 ACC: No.

16 MJ: How did you know who he was?

17 '~ ACC: Because he had “US” on his collar.

18 MJ: And therefore, you knew he was a CID agent?
19 ACC: Yes, Your Honor.

20 MJ: Now, when he said that to you, he was an E5 and you were an
21 E6.

22 ACC: Yes, Your Honor.
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‘MJﬁ Did he have any command relationship over you at all?
ACd: No, Your Honor.
MJ: What do you think his role was in the prison to begin with?
What waé hé doing there?
ACé: He was in charge of that particular detainee because he was
a CID hdld'was what his status was on his record.
MJ: And did you assume that Sergeant - was the guy who was
goingjtd interrogate this detainee? Q%y/’ééﬁa@j./
- ACC: Yes, Your Honor.
MJ{ So when he told you to do that though, you didn’t take it
as an order.
ACC: No, Your Honor.
MJ: . What did you take it as?
ACC: An opportunity just to scare him to help out his -
interrogation.
MJ: And is that what you did?
ACC: Yes, sir.
MJf So you did this thing with the wires and the hood and
everything to help out the interrogation.
ACC: fes, Your Honor...no, Your Honor.
- MJ: Well, that was a “yes” and a “no.” Tell me, which is it?

ACC: No, Your Honor.
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MJ s ﬁNo, Your Honor” what? You’ve confused me now. You told

| b 4 HOXD) !
me that ﬂSergeantMas not telling you, but he told you, perhaps

not as én order. Is that what you're saying?

ACC: ﬁe didn’t order me to do anything.
_ MJ: But he told you. He said to you what?

ACC: He said, “I don’t care what the fuck yo& do, just don’t
kill him.”

MJ? And you took that, and then you did what you said you did,
correct?

ACC: Yes, but I did it on my own.

MJ: But didn’t you just tell me you did it on your own to help
out in the interrogation?

ACC: That’s what I thought I was doing.

MJ: So you didn’t take it as an order from Sergeant- but

you knew that Sergeant - wanted to interrogate this guy the next

&)/ -@C)-/

day.

ACC: Yes, Your Honor.

MJ: And you were trying to set the conditions for that
interrogation?

ACC: Yes, Your Honor.
MJ: By scaring the guy.

ACC: Yes, Your Honor.
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MJ:

ACC:

MJ:

ACd:

MJ:

To help in the interrogation.

Yes, Youf Honor.

Did you think what you were doing with him was right?
No, Your Honor.

Now Sergeant Frederick, I want to make this clear, is it’s

important that you tell me exactly what happened and what you were

thinking then. And my question to you is, you thought you were

helping them. Why wouldn’t that be the right thing to do?

ACC:

it.

MJ:

I was wrong about what I did, and I should not have done

AAIURCLY
-/

Now, going back to the 4th of November 2003, after—

told you or said what he said to you, then you just told me that you

were trying to help-by doing this. Isn’t that right?

ACC:

MJ:

Yes, Your Honor.

To set conditions, for want of a better term, for the

interrogation the next day, correct?

" ACC:

MJ«

ACC:

MJ:

Yes, Your Honor.
Did you think it was wrong at the time you did it?
Yes, I did, Your Honor.

Well, why would it be wrong if you were doing what he said

and you were trying to help him out and you weren’t killing the guy?
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Allvyou:were doing was scaring the guy. Why was it wrong at the

time?.

ACC: I knew it was wrong at the time because I knew
form of .abuse.

MJﬁ Well, let me ask you this, did you receive any
how to treat these prisoners?

ACC: I didn't receive any training in this.

MJ: And prior to this incident, what were the MP’s
the interrégators? How did you interface with them? Do
understand:what I'm saying?

ACC: Not really, Your Honor.

MJ: Let me back up. You took over as the NCOIC of
site mid~0étober, correct?

ACC: Yes, Your Honor.

MJ: And during that period of time, did they bring
of detainees, or I'm assuming there were some there when
there?

: ACC: Yes, Your Honor.
MJ: And detainees were coming and going?

ACC: Yes, Your Honor.

it was a

training of

roles with

you

the hard

in a number

you got

MJ: And then were these detainees being interrogated by others

while you were there?
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ACC:

MJ:

Yes, Your Honor.

What was your role as the NCOIC, and more generally, the MP

mission as far as how you worked with the interrogators?

ACC:

They would tell us what conditions to set for them, whether

they keep their clothes, give them cigarettes, things like that, what

kind of ‘foods they ate.

civilian,

MJ «

ACC:

MJ:

ACC:

MJ:

ACC:

MJ

been

out?

Okay, now, did they tell you by specific detainee?
Yes, yes, Your Honor.

S0 a guy would come in. Now, were these interrogators
military, or some you just don’t know what they wére?
Exactly, some I didn’t know.

And some were military?

Yes, Your Honor.

And some were unidentified in the sense, they could have

military, they could’ve been something else?

ACC:

MdJ:

ACC:

MJ:

Yes, Your Honor.

I suspect there were all sorts of people floating in and

Yes, Your Honor.

And so they would tell you as the NCOIC of the nightshift

that detainee one, “We want him to eat MREs instead of hot food,” or

something like that?
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1 ACC: Yes, Your Honor.

2 MJ: And you took this as your role as an MP to set conditions
3 for a subsequent interrogation?

4 ACC: Yes, Your Honor.

5 MJ: So were you, prior to 4 November, used to people coming in
6 you-didﬁ’t;know very well, say, “Set this condition for this

7 detainee, this condition for that detainee”?

8 ACC: Yes, Your Honor.
9 MJ:. Now, at any time....
10 - ACC: Yes, but nobody ever told me to do “what the fuck I wanted

11 to do.”
12 MJ: Okay, that’s what I was about to ask you. At any time,
13 were you ever told to do anything like, for example in Specification

14 1 of Charge III of....

15 " ACC: No, Your Honor.

16 MJ; ...putting the detainee on the box.

17 ACC: No, Your Honor.

18 MJ: So when you were told to set conditions for the detainee

19 by, generic, I'm going to put these as intelligence folks, and that
20 just covers anybody who may have played an intelligence role there in

21 terms of interrogation, CID, civilians, mystery people or whomever,
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1 those péople. When they told you to set conditions, did they always

2 tell you what conditions they wanted you to set?

3 ACC: Yes, Your Honor.

4 MJ: And the example you gave earlier was a food change?

5 ACC: Yes, Your Honor.

6 MJ: Was sleep deprivation one of them, too?

7 ACC: Sleep deprivation, loud music.

8 MJ: And so, you were used to getting certain types of direction

9 from people you didn’t know very well, or at all for that matter, to
10  set conditions for individual detainees?

11 ACC: Yes, Your Honor.

12 MJ: At any time, did any of these people every tell you to, for
13 example, strip the detainees?

14 ACC: No, Your Honor.

15 MJ: ©Now, at any time--let’s go back to Specification 4. At any
16 tiﬁé,'did they say anything about putting a hood on a detainee’s

17 head--well, were detainees regularly hooded?

18 ACC: Yes, Your Honor, when they came to us they were hooded.

19 MJ: Okay, and after they were in there--were they in individual
20 cells or group cells or a combination?

21 ACC: One Alpha was individual cells.
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1 MJ: So the detainees would come in hooded and be put in an

2 individual cell. 1Is that correct?

3 ACC: Yes, Your Honor.

4 :MJ; And then their hoods would be taken off.

5 ACC: Yes, Your Honor.

6 MJ: And then when they were moved outside of the facility, were

7 the hoods put back on?

8 - ACC: Yes, Your Honor.

9 MJ: And that was a security issue so they couldn’t idéntify

10 stuff? |

11 ACC: Yes, Your Honor.

12 MJ: But inside the facility, were their hoods always off?

13 ACC: Yes, Your Honor.

14 MJ: Except the transit time where it may have been put on when

15 they were leaving or it was still on when they came in.
16 ACC: Yes, Your Honor.
17 MJ: So this one detainee on the 4th of November is standing

18 there holding a box?

19 ACC: Yes, Your Honor.

20 ' .MJ: What was the box?

21 ACC: It was an MRE box.

22 MJ: And what was he doing when you first came in and saw him?
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ACC: Standing holding the box.

MJ: Who else was there?

ACC: I believe Corporal Graner was and Specialist Ambuhl.

'MJ: And this Sergeant
| ‘[5)@/«@7@/

ACC: Yes, Your Honor. //w

MJ: And Sergeant-c{ame up and told you or said what he
said? |

ACC: Yes, Your Honor.

MJ: Now, had anybody ever given you, on these prior occasions,
said things like when they’re setting conditions, give kind of a
blanket, “i don’t care what you do, just don’t kill him?”

ACC: [No verbal response.]

MJ; Do you understand my question?

ACC: Yes, Your Honor. Nobody told me specifically what to do,
but on the 25th of October, I seen military intelligence soldiers
involved in some activity that was sexual.

MJ: Okay, specifically, what did you see?

ACC: I saw them handcuffing nude detainees together that was
accused of a rape, throwing a football at them.

MJ: And who was doing this?

ACC: The two military intelligence soldiers, one was Specialist

Cruz. I'm not sure who the other one was.
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1 ~ MJ: Were you on duty at the time?

2 ACC: Yes, Your Honor.

3 MJ: And when you saw this; what did you do?

4 ACC: i stood and watcheé for a few minutes and then I left.

5 - MJ: Because the MI people were involved, did you believe this

6 was an authorized.interrogation technique? You raised the issue of
7 what happened in October. Do you believe that was an authorized

8 interrogation technique?

9 ACC: I didn’t have any idea what was authorized by the MI
10 soldiers. é@@)/-@&xﬂ@)/
11 S MJ:  So When_:old you, “Just don’t kill him,” and you’ve

12 seen in previous instances where the MI folks were physically
13 handling the detainees, why would you think what you did with the
14 hood and the wires and anything, because you weren’t even--I mean,

15 this wasn’t hurting the guy, was it?

16 ACC: Negative, Your Honor.

17 ' MJ: You’re just scaring him.

18 ACC: I just wanted to scare him.

19 MJ: Now at the time, do you think that scaring him like this

20 was wrong?
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ACC: tAccused conferred with his counsel.] I never saw the MI
sdldiérs doing things that to make the detainees believe that they
were about to be killed by electricity or anything like that.

MJ: Sergeant Frederick, I want to make something very clear,
okay? T uﬁderstand the charges you’re facing today, okay?

ACC: Yes, Your Honor.

MJ; And I know this has been a long process for you. And I
would suspect that your offer to plead guilty is, you want to get
this over with with your pretrial agreement. So I understand all
that pressure is on you. But all that being put to the side, as I
told you before, you only can plead guilty if you believe you are
guilty, and nothing else matters. Do you understand that?

ACC: Yes, Your Honor.

MJ: And I understand, like I said, I understand the pressures
on you, and they’ve been there for a while. But you can’t plead
guilty unless you believe you are guilty. And to tell you the truth
is, I’m;not sure you think you are guilty of this offense, because
you' re ﬁelling me that you thought you were helping them. You’d seen
MI folks on prior occasions physically mishandle detainees, and all
you were doing was scaring this guy to help the interrogation the
next day. And are you telling me you knew at the time this was wrong
when all you were doing was just scaring this guy when you say other
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1 MI folks, you said, mishandle detainees. So are you telling me you
2 knew whén you did this with the others, put the hood over his head,
3 put him on the box with the wires, you knew that was wrong even

4 though all you were doing was just trying to scare him?

5 ACC: Yes, Your Honor.

6 MJ: And if you knew it was wrong, why did you do it?

7 ACC: I just wasn’t thinking, Your Honor.

8 MJ: Well, you had to be thinking of something to do this to

9 this guy. I mean, this takes a little effort, doesn’t it?
10 ACC: Yes, Your Honor.
11 MJ: Now, go through with me exactly...you walked in, step-by-

12 step, you saw the guy holding the box.
13 ACC: Yes, Your Honor. Cb@J//V@jC7ﬁ;J'/
14 MJ: And then- told you what- told you.

15 ACC: Yes, Your Honor.

16 MJ: What happened next?

17 ACC: That’s when the wires were placed on him.

18 MJ: Who pﬁt the wires on him?

19 ACC: I put one on. Sergeant Davis put one on. Specialist

20 Harman put one on.
21 MJ: And Davis and Harman both worked for you?

22 ACC: Yes, Your Honor.
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MJ: Then what happened?

ACC: Then the wires were removed and I left and went béck and
finished my security rounds.

MJ: What about standing on the box? When did that happen?

ACC: That was while he was standing on the box.

MJ: You told me you walked in, you saw him holding a box of
MREs.

ACC: Yes, Your Honor.
MJ: I want to go from that point to when you left, exactly
everythlng that happened with this detainee and who did Whatééiéy//ééﬂ?}fﬂf
ACC: While I was coming--went over and talked to Agent -, I
guess somebody put him on the box.

MJ: Okay.

ACC: When I came back around, that’s when we put the wires on
him.

MJ: Okay.

ACC: And then the wires came off and I left.

MJ: And when were the photos taken?

ACC: While I was still there.

MJ: Who took the photos?

ACC: I took one. Specialist Harman took one.

MJ: Why did you take photos?
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1 ACC: No reason, Your Honor.

2 MJ: Sergeant Frederick, people do things for some reason. Why
3 didvyou:take the photos?

4 ACC: Just to take back home.

5 MJS I mean, were you going to use them to show other detainees
6 that if they don’t cooperate what will happen to them?

7 ACC: No, Your Honor.

8 MJ: And all your previous dealings with the MI folks or any

9 intelligence folks, was taking photographs of the detainees designed
10 to use as an interrogation technique with other detainees?

11 ACC: Not to my knowledge, Your Honor.

12 MJ: Okay, so all these photos, and there’s 12 in here and then
13 there’s the CD, the DVD, ‘were designed just for personal photos?

14 ACC: Yes, Your Honor.

15 MJ: Now, when you did all this, you said, I'm talking about on
16 the‘4thbof November, you don’t think that just scaring thisvdetainee

17  was helping out the interrogation?

18 ACC: No, Your Honor.
19 MJ: You didn’t think it would help out the....
20 ACC: I knew at the time that it wasn’t right to do that to the

21 detainee.
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MJ: ©Now, Sergeant Frederick, are you telling me that today, on
the 20th of October 2004, because you knew on 4 November 2003 it was
wrong?

: ACC: Yes, Your Honor.
MJ: You're not telling me that just because you want your
pretrial agreement.

ACC: No, Your Honor.

MJ: So when all these wires were being put on this guy, you
knew it was wrong?

ACC: Yes, Your Honor. é%dgy/)@?%@j'f

MJ: Despite what Agent-said, you knew you were not

authorized to treat a detainee this way?
 ACC: Yes, Your Honor.

MJ: No doubt in your mind.

ACC: Yes, Your Honor.

MJ: Now, with the detainee on the box with the wires attached
to him, what do you think he was thinking at the time?

ACC: I guess he thought he was going to be electrocuted or
shocked.

MJ: If he fell off the box?

ACC: Yes, Your Honor.

MJ: And then who took all the photographs?
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ACC: I took one and Specialist Harman took one.

MJ: And do you believe all this activity, putting him on the
box, telling him he’s going to be electrocuted and photographing him
in this:pose was abusive to thié detainee?

ACC: Yes, Your Honor.

MJ: And again, Sergeant Frederick, you’re telling me is at the

| &) (161X -/
time, despite what | aid, and despite earlier, you were allowed
to set certain conditions and despite earlier seeing what the MT
folksbhad done, you knew at the time that it was wrong to treat this
detainee this way?

ACC: Yes, Your Honor.

MJ: No doubt in your mind.

ACC: No doubt, Your Honor.

MJ; Okay, now let’s go to the 8th of November. I want to start
with the conspiracy specification. First of all, we’ve talked about
some of these people, and I want to get a duty relationship with you
and them. You were the NCOIC of the hard site, correct?

ACC: Yes, Your Honor.

MJ: Who was Specialist--now Sergeant Davis, you told me he
worked somewhere else?

ACC: 3 Alpha and 3 Bravo, Your Honor.

MJ: And what was 3 Alpha and 3 Bravo?
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1 ACC: Common criminals.

2 'MJ: Was that in the hard site, also?

3 ‘ bACC: Yes, Your Honor.

4 MJ: And so he was the NCOIC of 3 Alpha and 3 Bravo.
5 ACC: Yes, Your Honor.

6 MJ: Were you his immediate supervisor?

7 ACC: Yes, Your Honor.

8 MJ: Corporal Graner, you said, was in charge....

9 ACC: 1 Alpha.

10 ACC: 1 Alpha, again, under you?

11 : .ACC: Yes, Your Honor.

12 MJ: And Harman, what was her role here?

13 ACC: She was a runner.

14 MJ: A runner.

15 ACC: Yes, Your Honor.

16 MJ: She worked for you?

17 AQC: Yes, Your Honor.

18 MJ: How about Ambuhl?

19 ACC: She was in 1 Bravo, Your Honor.

20 MJ: She was the NCOIC--well, she’s a specialist, the NCOIC of 1

21 Bravo?

22 ACC: Yes, Your Honor.
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1 MJf So you had Graner and Ambuhl in charge of 1 Alpha and 1

2 Bravo and you were in charge ofrboth of them.

3 ACC: Yes, Your Honor.

4 ‘MJﬁ And then Davis, somewhere else, was in charge of that. Andv
5 Specialist Harman was a soldier assisting you, I guess, for want of a

6 Dbetter term.

7 ACC: Yes, she worked wherever I needed her to.

8 . MJ:. And who was Private England?

9 ACC: She was the administration clerk.

10 MJ: And on the 8th of Novémber, did you know who Specialist

11  Sivits was?

12 ' FACC: Yes, Your Honor.

13 MJ: Now who was Specialist Sivits?

14 | ACC: He was the mechanic iﬁ our company.
15 MJ: Is he an MP?

16 ' ACC: No, Your Honor.

17 MJ: But he’s a guy you know.

18 ACC: Yes, Your Honor.

19 MJ: And although, did he work for you?
20 ' ACC: No, Your Honor.

21 MJ: But he was an E4 at the time?

22 ACC: Yes, Your Honor.
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1 MJT: And you were an E6 at the time?

2 ACC: fes, Your Honor.

3 MJ: Now, the seven of you on the 8th of November, were you all
4 at the ﬁrison together at Abu Ghraib?

5 ACC: Yes, Your Honor.

6 MJ: Now some time on the 8th of November, whether through words
7 or actions, did the seven of you, that’s the six I just talked about

8 and you, decide you were going to abuse the detainees?

9 ACC: In a nonverbal agreement.

10 MJ: Tell me how that came about.

11 ACC: Nonverbal agreement?

12 MJ{ Yeah.

13 ‘ACC: We were just all present in 1 Alpha and just took it from
14  there.

15 MJ: And when you say “took it from there,” when you--now how

16 did you--and again, Sergeant Frederick, tell me again from the start.
17 On 8 November before you got to 1 Alpha, where were you? Do you

18 remember?

19 ACC: I was in my office or in our company TOC.

20 MJ: And did you happen to run into Sivits somewhere?
21 ACC: Yes, at the company TOC.

22 MJ: Now, that’s before anything happened?
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ACC: Yes, Your Honor.
MJ: Now, did you and Sivits then go to 1 Alpha together?
ACC: Yes, Your Honor.
: MJ: And what did you tell Sivits the reason why?
ACC: I told him we received seven detainees that were involved
in a riot earlier that eﬁening.
MJ: Let me go back to a question on the 4 November incident.
That detainee, was he a security detainee or common criminal?
ACC: He was a CID hold, Your Honor.
MJ: Could that be either category, though?_
- ACC: Yes, Your Honor.
MJ:  So you don’t know whether he was a security detainee or a
criminal detainee?
ACC: On his...it said “CID hold.”
MJ: But I'm saying, a CID hold, does that tell you which of the
other two categories he is?
ACC: Yes, Your Honor, military intelligence hold.
MJ: Okay, so the CID slash--would necessarily mean a security
detainee.

ACC: Yes, Your Honor.
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1 MJ: Now on the 8th of November, these guys were, for want of a

2 better term, in the common criminal category for rioting somewhere

3 else?

4 ACC: Yes, Your Honor.

5 : MJ; Do you know if any of these were security holds at the
6 time?

7 ACC: Not right offhand. I was just told that Camp Ganci was

8§ full éf——they were all security detainees from my understanding.

9 ,MJ: But they were brought to your facility because théy were

10 rioting somewhere else?

11 ACC: Yes, Your Honor.

12 MJ: Now, was it common practice that when detainees, regardless
13 of their category in another part of the camp act up or cause

14 problems, they’re brought to your tier?

15 ACC: Yes, Your Honor.

16 MJ: And is that for security reasons?

17 . ACC: Yes, Your Honor.

18 MJ: And to stop the mess wherever it is?

19 ACC: Yes, Your Honor.

20 MJ: So they’re not brought in for interrogation, they’re

21  brought in, for want of a better term, intra-prison misconduct.

22 ACC: Yes, Your Honor.
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1 _ MJ: Now, I’ve never worked in a prison, but it would be like in
2 the pfiéon movies where they send a guy down to solitary confinement
3 for hitting a guard?

4 ACC: Yes, Your Honor.

5 MJ: So when they were brought that day, it was unrelated to why
6 they wefe in the facility to begin with.

7 ACC: Yes, Your Honor.

8 MJ: Simply because they had--your information was they had

9 rioted éomewhere else, they wanted them out of there and put in their

10 cells.

11 ACC: Yes, Your Honor.
12 MJ: So in your mind, were these people brought back--were these

13 people brought on the 8th of November to be interrogated or for

14 intelligence value or simply to segregate them because of prison

15 misconduct?

16 ACC: To segregate them for the misconduct.

17 MJ: So you get this report that you’ve got these guys, you said

18 seven?

19 ACC: Yes, Your Honor.
20 MJ: Were coming over for a rioting somewhere else.
21 ACC: Yes, Your Honor.
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MJ:

facility.

ACC:

And so you take Sivits with you and you go over to the

Yes, Your Honor. I was told also by the escorting officers

that they had injured a female soldier during the riot.

MJ:

ACC:

MJ:

there.

ACC:

MJ;

ACC:

MJ :

ACC:

MJ{

ACC:

MJ «

ACC:

MJ:

ACC:

Harman.

MJ:

ACC:

During the riot, okay.
Yes, they threw a rock and hit her in the face.

Okay, so you go over there and you see these seven guys

Is that right?

Yes, Your Honor.

When you walked in there, what were they wearing?

They were wearing civilian clothes.

Were they hooded?

Yes, Your Honor.

Were they zip-tied?

Yes, Your Honor.

Behind their back?

Yes, Your Honor.

And when you got there with Sivits, who else was there?

Sergeant Davis, Specialist Ambuhl, PFC England, Specialist

Was Graner there?

Yes, Your Honor.

310 - 018480

ACLU-RDI 1754 p.113

DOD-041659



10

11

12

13

14

15

16

17

18

19

20

21

22

MJ: So you and Sivits come up and there was Davis, Graner,
Harman, Ambuhl, was England there, too?

ACC: Yes, Your Honor.

MJ; So there was at least you seven there, seven detainees.
Was anybody else there, military--or U.S. forces, and I'm using that
term to cover anybody who’s a non-detainee.

ACQ: Sergeant First Class _\ébXé)“ 7KC ’Z

MJ: And who is Sergeant 2/{£*i )

ACC: He was the NCOIC, my NCOIC.

"MJ: He was your immediate supervisor.

ACC: Yes.

MJ; And as the E6, you were in charge of all these people?

ACC: Yes, Your Honor.

MJ: Although Sivits didn’t work for you, were you responsible,
I mean, 'since he’s subject to your orders, you being a staff sergeant
and him.being a specialist, correct?

ACC: Yes, Your Honor.

MJ: And why did you bring Sivits with you?

ACC: He was working generator duty that night and he was tired
in the company TOC and getting bored. So I told him to come and help
me. He asked me if he could come and help me escort the detainees,

and I said, if he wanted to.
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MJ: And when yoﬁ say “escort the detainees,” I thoughf the
detainees were already there.

ACC: They were in the holding cell up near the office.

MJ{ Is that a larger cell?

ACC: Yes, Your Honor.

MJ: And then, normally, how do they process from the holding
cell inﬁo the other cells? ¢

ACC: We escort them down wherever khey go.

MJ: Okay, pick another day. A detainee had a problem in
another:pa;t of the installatioﬁ, was brought to your holdipg cell,
Walk ﬁe thfough your normal procedure of how you’re supposed to treat
these gdys when they come in in those circumstances.

ACC: We’d have them in a holding cell, escort him to
his...wherever there’s space avéilable. He goes to 1 Alphaior 1
Bravo or into common criminals.

MJ: Now, is 1 Alpha and 1 Bravo, is that segregated by--which
classification are we talking about here?

ACC: Yes, Your Honor, it’s individual cells.

MJ: No, but what I mean by that, is 1 Bravo for security and 1
Alpha er common criminals, or is it just what’s available?

ACC: Both the same.

MJ: So space available.
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ACC:

MJ ¢

Yes, Your Honor.

You got a cell available, okay. So the average guy comes

in, now, the average prison misconduct guy is what I'm talking about,

when they

come into this holding cell, are they hooded and zip-tied

at that point?

ACC:

MJ:

Yes, Your Honor.

And then they’re walked down to where there are spaces for

them and put in a cell.

ACC:
of them.

MJ:
unzip tie

ACC:

we did it

cuffs off.

- MJ:
guys Qhén
ACC:

MJ:

ACC:

MJ:

tiers?

No, before we do that, we perform a complete strip search

They’re in a holding cell, and do you take their hood and
them at that point?
Yes, Your Honor, unless they go to 1 Alpha or 1 Bravo and

all down there. We do the strip search and take the flex

In this case on the 8th of November, where were these seven
you first saw them?

In the holding cell.

Is the holding cell collocated with 1 Alpha and 1 Bravo?
No, at the opposite end.

Okay, and how do you go from the holding cell into the
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1 ACC: Walk down the hallway and turn left and walk down another

2 hallway.

3 MJ{ And how long a walk does that take?

4 _ACC: Approximately 2 minutes.

5 | MJ; When you saw them in the holding cell then, that’s the

6 first time you saw these seven guys?

7 ACC: Yes, Your Honor.
8 MJ: And at that time, were they still zip tied and hooded?
9 ACC: Yes, Your Honor.
10 MJ: What happened next with these seven guys on the 8fh of

11  November?
12 ACC: We all escorted them down to 1 Alpha.
13 MJ: But I thought you were supposed to check them out in the

14 holding cell before you moved them.

15 ACC: Strip search?
16 MJ: Yeah.
17 | ACC: The people that we took down to 1 Alpha or 1 Bravo, we did

18 all the strip searching and everything down there. The common
19 criminals, we did right there in the holding cell.

20 MJ: But these guys fall in the common criminal category,
21 correct?

22 ACC: They were going to 1 Alpha and 1 Bravo.
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MJ: Ch, okay, so what you're saying, if you’re going to 1 Alpha
or 1 Bravo, you do the strip search there as opposed to everybody
else, you do at the holding celis.

ACC: Yes, Your Honor.

MJ: Now, who took these guys down from the holding cell to
the--did you go to 1 Alpha or 1 Bravo?

ACC: 1 Alpha, Your Honor.

MJ: Who took them from the holding cell to 1 Alpha?'

ACC: Myself, Specialist Sivits, Sergeant Davis, Staff Sergeant

”and I think Sergeant First Class - (é/@ -2)@)(7)(@——2

MJ: So you get down to 1 Alpha with these guys. What.happens
next?
ACC: They were all throwed [sic] in a pile, and that’s when
Sergeant Davis began jumping on the pile.
MJ: They come in there. What happens to Sergeants - and
G (02 K00
' ACC: erg-.ant h went up to the top tier, and Sergeant

left, I\believe.

MJ: And—was your boss?

ACC: Yes, Your Honor.
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MJ:

These guys come in. Now, when you say the top tier, is

this an open tier situation where the guy on the top tier can see

down to where you are?

two down.

ACC:

MJi

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:
MJ ¢

ACC:

Yes, Your Honor. @@J@U)@ A

And Sergeant First Class is up there?
Yes, Your Honor.
How did these guys get in a pile?

I didn’t see that part, sir. I was still walking my last

And what kind of pile are we talking about there?
They were just laying in a pile on the floor.
Were they clothed?

Yes, Your Honor.

Were they still zip tied?

Yes, Your Honor.

"Still hooded?

Yes, Your Honor:
What happened next while they were in a pile?

That’s whenwe stood them up, or Sergeant Davis ran across

the--took a couple steps and jumped on them in the middle of the

pile.
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MJ:

observed

ACC:

MJ:

ACC:

_MJ:

ACC:

MJ:

ACC:

M3

Was that the first mistreatment of these detainees that you

at that time?

Yes, Your Honor.

What did you do when Sergeant Davis did that?
Nothing. I should have stopped;it right there.
And why did Sergeant Davis do that, do you know?
I have no idea, sir.

Was he laughing?

Sort of, sir.

So he jumped in this pile, and you see that--and that’s the

first instance of abuse that you see?

ACC:

MJ:

minute.

Yes, Your Honor.

And we’re going to get to the dereliction charge in a

But as the NCOIC and as a military policeman, quite frankly,

just as ‘a soldier, was it your responsibility to stop it?

ACC:

MJ:

ACC:

MJ«

ACC:

MJ:

ACC:

Yes, Your Honor.

Did you stop it?

No, Your Honor.

Did you make a conscious decision not to stop it?
No, Your Honor.

No, I'm saying, you could have stopped it, right?

I could have, but I didn’t.
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MJ: Chose not to. 1In fact, you chose to join in?

ACC: Yes, Your Honor.

MJ: What happened next? Sergeant Davis jumps on these guys in
a pile,jwhat happens next?

AC@: One of them stood up and that’s when we started strip
searchiﬁg them. We stood them up one at a time.

MJ: Now you told me earlier though, strip searching was
authoriﬁed.

ACC: Yes, Your Honor.

MJ: And when you strip search somebody, after you see that they
have nothing on them and you’ve completed it, what are you supposed
to do next?

ACC: After we strip search them?

MJ: You’ve got a naked detainee. A naked detainee has been
searcﬁed. ‘What is the next thing you do with that naked detainee,
you'’ re éupposed to do?

ACC: Give him clothes, a jumpsuit.

MJ: Now you said, after Davis jumps on the pile, what happened
next, you started strip searching them?

ACC: Yes, we stood them up and we began taking the flex cuffs
off.

MJ: And did you do them all at one time?
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ACC: Not one at a time--or yes, one at a time.

MJ: But at this point, that’s in accordance with your SOP with
detaineés.

ACC: Yes, Your Honor.

MJf Now you have three females there, Sergeant Frederick?

ACC: Yes, Your Honor. I’d like to say, we didn’t have no SOP.
That was just....

MJ: You used- the people you had, if it had to be females with
males, that’s the way it went.

ACC: Yes, mostly males went on males. Females did females.

' MJ: But in this case, you had some females there who were

seeing fheSe guys naked?

ACC: Yes, Your Honor.

MJ: So, Davis jumps on them, then you start doing your
authofized strip search,

ACC: Yes, Your Honor.

MJ: What happened next?

ACC: That’s when I was going to strip search, I stood him up and
I punched him in the chest.

MJ: Why’'d you do that?

ACC: I was just angry because they told me he was the

ringleader. He hit a female soldier in the face with a rock.
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ACC:

And you meant to punch him in the chest?
Yes, Your Honor.

Now, you were angry, you said, because of what he had

done--what he had done earlier, correct?

ACC:

MJ:

Yes, Your Honor.

And the conditions at that time at the prison, was there a

lot of abuse of guards by prisoners?

ACC:

MJ >
soldier,

throwing

ACC:

the hard
- MJ:

actually

ACC:

Not to my knowledge, sir.

So you were angry at this guy throwing a rock at a female
so you hit him. When did you first find out about the rock
ihcident?

When the escorting officers and soldiers brought him up to
site facility.

And the time from when you first heard about it to when you
punched the guy, about how much time elapsed?

Probably 30 minutes, because I went over to the TOC to get

things straight.

MJ:

And although you were upset, angry, mad at what he had done

to a fellow soldier, did that justify your hitting him?

ACC:

MJ:

No, Your Honor.

Why do you say that?
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ACC: Because I don’t have no legal justification to hit anybody
unless f’m being assaulted first.

MJ: And did this guy do aﬁything to you?

ACC: No, Your Honor.

MJ: At the time you hit him, was he naked?

ACC: No, Your Honor.

MJ: He was still clothed?

ACC: Yes, Your Honor.

MJ; Still zip tied?

ACC: No, Your Honor.

MJ He wasn’t zip tied. Was his hood still on his head or hood
takenvoff?

ACC: The hood was on, Your Honor.

MJ: So he had his hands free, because the process was beginning
at this point with him?

ACC: Yes, Your Honor.

MJ: And this was the guy you said you were in charge of.

ACC: fes, Your Honor.

MJ: So the hands were free but the hood was still on,:and
that’s when you hit him in the chest.

ACC: Yes, Your Honor.

MJ: What did he do after you hit him in the chest?
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1 ACC: He kind of slumped down and sat down on his knees and he
2 made a motion with his hands for an inhaler. So, we retrieved an
3 inhaler and he took a few puffs off of it and he was fine. And I

4 called for.medical personnel to help.

5 MJ: Did a medic come?

6 ACé: Yes, Your Honor.

7 MJ: And what happened with the medic?

8 ACC: She said he was fine, that he had had--had faked seizure--

9 or breathing problems a lot of times.

10 MJ: Okay. And at this point, then the medic left?
11 ACC: Yes, Your Honor.
12 MJ: Was anything going on when the medic was there, as far as

13 mistreating the detainee?
14 . ACC: Not that I know of, Your Honor. (ﬁﬁ%}‘zjékij/ZL
15 MJ: Now, whatever happened to Sergeant First Class _’ You

16 said he was on the top tier.

17 ACC: He was still on the top tier.

18 MJ: Did he see you slug this guy?

19 ACC: I don't believe so, Your Honor.

20 MJ: Did he see Davis jump on the pile?

21 ACC: Yes, Your Honor.

22 | MJ: And what did he do when he saw Davis jump on the pile?
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Acé: He told Sergeant Davié that was enough.

MJQ 50 your boss, the senior noncommissioned officer, as soon
as he saw Davis do that, he said, “Enough”?

ACd: Yes, Your Honor, after he stomped on their hands.

, MJ¥ I'm sorry?

ACé: After Sergeant Davis stomped on their feet and hands a
couple ﬁimes and he jumped on them a couple times, jumped on the pile
and he ﬁold Sergeant Davis that was enough. éb[é)\,z/(b)'lzj—z,

MJ:E Did you think that when Sergeant— said that was
enough,;that waé, “What you’ve done so far is okay, don’t do
anymoﬁe[” or “This is a no-go from the start.”

ACC: This is a no-go from the start, Your Horior.

MJ: And you knew that from your training, too.

ACC: Yes, Your Honor.

MJ; So, Davis does what he does, then you slug the detainee.
Is that about the sequence of the mistreatment?

ACC: Yes, Your Honor.

MJ: What happened next?

ACC: We began a strip search. We had all of'%hem.;trip searched
and Corporal Graner put them in a pyramid.

MJ: Now, up to the point,.ignoring what Davis had dome and
ignoring...well, putting aside what Davis had done and putting aside
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what you

did with hitting that detainee, you were supposed to strip

search ﬁhem to see if they had any contraband or anything like that,

correct?

ACC:

MJ ::

put’them

ACC:

MJ .

ACC:

MJ :

seen the

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

Yes, Your Honor.

And when you get done with that, you put clothes on him and
in the cell. That’s what you’re supposed to do.

Yes, Your Honor.

Instead of that, Graner'puts them in a pile?

Yes, Your Honor.

And this is the pyramid pile of naked detainees that we’ve
pictures of?

Yes, Your Honor.

As he’s doing that, what are you doing?

I'm sorry....

Are you stopping him?

No, Your Honor.

Encouraging him?

No, Your Honor.

But doing nothing to stop him.

No, Your Honor.

At that point, were you in your mind, agreeing with this

mistreatment of the detainees?
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1 ACC: Yes, Your Honor.
2 MJ: And at that point, it was you and Davis and Graner that

3 were part of this nonverbal agreement?

4 ACC: Yes, Your Honor.
5 MJ{ What happened next after that?
6 ACC: After that, that’s when they stood them against the wall

7 and I.toldione of them to masturbate and he did.

8 : VMJ; Okay.

9 ACC: I grabbed a hold of his arm by the elbow, put it on his

10 genitals and moved it back and forth, gave him the hand motion.

11 MJ: And at the time, who was all there? Was Graner, Ambuhl and

12 England there?

13 ACC: Ambuhl was upstairs in the office. England was there.
14 MJ: Graner was still there?
15 ACC: Graner was still there.
16 : MJ: Okay, you had him put his hand on his penis and masturbate?
17 ACC: Yes, Your Honor.
18 MJ: And this was in the public corridor?
19 ACC: Yes, Your Honor.
20 MJ: Were the other detainees still hooded at this time or un-
21  hooded?
22 ACC: They were still hooded.
325

018495

ACLU-RDI 1754 p.128
DOD-041674



2

10

11

12

13

14

15

16

17

18

19

20

MJ M

hooded? -

ACC:

FMJ

ACC:

MJ;

ACC:

So was the guy you were having masturbate hooded or un-

He was hooded.

Otherwise totally naked?

Yes, Your Honor.

So, who could see this guy as you’re having him masturbate?

Just myself, Graner, England and Sergeant Davis came back

down later.

MJ:.

ACC:

MJ:

- ACC:

MJ:

ACC:

MJ:

this?

ACC:

MJ:

ACC:

And they saw you do this?

Yes, Your Honor.

Did Ambuhl play any role whatsoever in this incidént?
No, Your Honor.

Did she see you do it?

Not to my knowledge, no.

Now, by making this--now, did anybody take pictures of

Yes, Your Honor.
Who was that?

England took one, Harman took one, I took one. I.believe

Sivits took one, Davis took one.
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1 MJf Now, do you believe your act by having him masturbate in
2 public with people taking pictures and female soldiers present that

3 all this taking in total was indecent?

4 ACC: Yes, Your Honor.

5 | MJ: Why do you say that?

6 ACC: Because it's against my morals.

7 MJ: But do you believe that this is a form of immorality which

8 is grossly vulgar?

9 ACC: Yes, Your Honor.

10 MJ: Did you have any reason to do this to this guy?

11 ACC: No, Your Honor.

12 MJ: Why did you do it?

13 | ACC: Just to humiliate him.

14 MJ: At this point, that’s where you’re at, the series of events

15 that occurred. There was no--was there anybody like SergeantP

w)’/'/.

16 or anybody to tell you to do this to these guys?

G
17 | ACC: No, Your Honor.
18 MJ: In your own mind, were you in any way.setting conditions
19 for interrogation?
20 ACC: No, Your Honor.
21 MJ: These guys weren’t even going to be interrogated you told

22 me, right?
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1 ACé: Not to my knowledge.

2 MJ{ I mean, if anything, interrogated about the riot maybe, but
3 not as a security detainee.

4 ACC: i was told that they had--from my impression, they were

5 going té bé interrogated because they had information about‘escapes

6 that happened'a day or two before.

7 MJ: But do you believe when you were treating them this way

8 that this in any way was setting conditions----

9 ACC: No, Your Honor.

10 MJQ You knew it was wrong at the time?

11 ACC: Yes, Your Honor.

12 MJ: And by having this guy masturbate in a public corridor in

13 front of soldiers and having him photographed, do you believe that

14 conduct is prejudice to good order and discipline?

15 ACC: Yes, Your Honor.

16 MJ: Why do you say that?

17 ACC: Because it’s just not of the values. It’s immoral.
18 MJ: And as the NCOIC, what was your job with regards to

19 standards?
20 ACC: To enforce good order and discipline, myself and my----
21 MJ: And do you think this conduct brings discredit upon the

22  armed fdrces?
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ACC: Yes, sir.
MJ; Why do you say that?

ACC: Because it makes the Army look bad, makes the U.S. look
bad!

MJ# Okay, now, we’ve talked about Davis. We’ve talked about
Graner. What was Sivits doing during this scenario?
ACC: Sivits had left before that----

‘MJ; No, but I want to back up. I got a little ahead of myself
because you mentioned the masturbation incident. I want to back up
to the point you and Sivits walked in, and you said the first thing
you séw;was Davis jumping on the pile and stomping on hands.

‘ACC: Yes, Your Honor.

MJ: And instead of stopping it, you started joining iﬁ.

ACC: Yes, Your Honor. | ' \

MJ: What was Sivits doing when he was still there?

ACC: He was laughing at the pyramid and he was taking the
handcuffs off of--yeah, the flex cuffs off of one detainee.

MJ: Do you think by his actions he was joining in with your
guys in maltreating these guys?

ACC: Yes, Your Honor.

MJ: How about Harman? What about Harman? What did she do?
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AC@: She wrote on the guy’s leg that he was a rapist and she
took a éicture.

MJ: Do you believe those acts of her were both maltreatment and
shoWea thaﬁ she was part of....

ACC: Yes, Your Honor. Her and Specialist Ambuhl had left duriﬁg
this whole situation.

MJ: But at one point, they participated?

ACC: They were there, yes. They had left the sexual scene
incidént.

MJ: But had they left--was the first thing the pyramid of naked
detainees?:

- ACC: Yes, Your Honor.

MJ; And there were photographs taken of that?

ACC: Yes, Your Honor.

MJ: At the time those photographs were taken, were all these
peoplé still there?

ACC: All but Ambuhl, I believe.

MJ: Where did Ambuhl go?

ACC: She was upstairs in the office.

MJ: Did she participate in this at all?

ACC: No, Your Honor.

MJ: How about England? What was her role?
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| ACC: She was just laughing and doing whatever Specialist Graner

2 would tell her to.

3 MJ: What’s the relationship between Graner and England?
4 - ACC: They were a couple, boyfriend and girlfriend.
5 MJ: When you say telling her what to do, in the terms of a

6 military sense or just because of their personal relationship?

7 ACC: A little bit of both, Your Honor.
8 MJ: And so she was laughing and joking as this was going on,
9 too?

10 ACC: Yes, Your Honor.

11 MJ: Was she encouraging everybody else to do this by that

12 action?
13 ACC: No, Your Honor.
14 MJ: But I'm saying, by laughing and joking, was she a military

15 ©police person, also?

16 ACC: No, she’s an admin clerk.

17 S MJ: Did she participate in this maltreatment?

18 | - ACC: Yes, sir.

19 MJ: What did she do?

20 ACC: She stood and watched and had a photo taken with a couple

21 of the detainees.
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1 MJf And so the actions of all these people, did anybddy say,

2 M“Let's go abuse these detainees?”

3 ACC: No, Your Honor.

4 MJ# But once Davis started the abuse, did all these, except for
5 Ambuhl,ffive other people join in to the agreement?

6 _ ACé: Yes, Your Honor.

7 MJ; And by doing that, do you believe there was an agreement by
8 action to maltreat these detainees?

9 ACC: Yes, Your Honor.

10 » 'MJ; And again, these are detainees subject to orders of all

11 theéebpéople, correct?

12 ACC: Yes, Your Honor.

13 MJ: And even Specialist Sivits, the generator operator or

14 mechanic, he could tell these detainees what to do?

15 ACC: Yes, Your Honor.

16 MJ: Okay, did you photograph the pyramid of naked detainees?
17 ACC: Cne from the front.

18 MJ: And do you believe that by doing that that was a form of

19 maltreatment?

20 ACC: Yes, Your Honor.
21 MJ: Why do you say that?
22 ACC: Because we’re not allowed to take photos of detainees.
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1 MJ: Do you think the detainees, knowing their photos were

2 taken, WOuld cause them to suffer harm?

3 ACC: Yes, Your Honor.

4 MJf At least emotional, psychological harm?

5 ACC: Yes, Your Honor.

6 MJ: Why do you say that?

7 : ACC: Because that’s just immoral. They would look down upon the
& Army.

9 MJ: ©Now, did you have any lawful purpose in treating the

10 detaineés this way on the 8th of November?

11 . 'ACC: No, Your Honor.

12 MJ: No setting conditions for an interrogation?

13 ACC: No, Your Honor.

14 MJ: Any MI, CID, anybody tell you to do this?

15 . ACC: No, Your Honor.

16 MJ; Once Davis started, it just seemed like a good idea.
17 ACC: Yes, Your Honor.

18 MJ: Although you may have been upset with what they’d:done

19  before, do you believe that their conduct in the other parts of the

20 prison justified your actions on the 8th of November?

21 ACC: No, Your Honor.
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MJ: Now, did you tell the detainees to masturbate in front of
othervdetainees?

ACC: Yes, Your Honor.

MJ; In your own words, tell me how that happened.

ACC: I just grabbed a hold of one--three of them were Standing
up. I grabbed a hold of his arm by the elbow and I stuck it on his
penis and moved it back and forth. I lifted his hood and gave him a
hand geéture and he just continued to do it.

MJ: Did you tell other detainees to do the same thing?

ACC: Two others.

MJ: And were their hoods still on at the time when they were
doing this?

ACC: Yes, Your Honor.

MJ; Weré there other soldiers there? All these other:people——
weli,rwho ﬁas still there at that point?

ACC: Myself, Specialist Graner, Specialist England, and Sergeant
Davis came back down.

MJ: You mean Private England?

ACC: Yes, Your Honor.

MJ: I just want to make sure we’re talking about the same

person, okay. But earlier, when you ordered them to strip, was
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that——yQu told me that part, at least, was SOP with nude detainees
being inprocessed to your tier, correct?

ACC: Yes, Your Honor, even'though we didn’t have an SOP, that
was. ...

‘MJ{ That was the practice, though.

ACC: Yes, Your Honor.

MJ: And do you believe it was wrong to tell them to strip to
look for weapons?

ACC: No, Your Honor.

MJ: Okay, now let’s go forward to the 28th of November. Were
you still the NCOIC there of the hard site?

ACC: Yes, Your Honor.

; MJ; I'm talking about 2003 now.

CDC: Your Honor, if I could have a moment. [Accused cbnferred
with his counsel.]

ACQ: Your Honor?

MJ: Yeah.

ACC: After I left the masturbation scene is when I left the area
to go and get some jumpsuits for the detainees.

MJ# Okay.

ACC: I went back to my office, so I was not there for the

simulated fellatio scenes, but I did see it when I came back down
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with thé jumpsuits and that’s when I decided to put them in their

cells.

MJ{ Okay, when you got back, that’s when the simulated fellatio

scenes were going on?

Acq: fes, Your Honor.

MJ: Did you stop them?

ACC: Yes, Your Honor.

MJ: Whaf did you say?

ACC: I didn’t say anything. I just went and got Specialist
Gfaner and put them in their--started taking them to their cells.

MJ; Okay, now tell me what happened on the 28th of November
2003.

ACC: That’s when I posed for a photograph squatting onitop of a
detainee.

MJ: Back up here, Sergeant Frederick. Who was this detainee on
the 28th of November 20032

ACC: This detainee was a clearly mental detainee.

MJ; Mental as in not hitting on all eight?

ACC: He wasn’t hitting on any, sir.

MJ: Okay. So, was he there for his own protection?

ACC: Yes, Your Honor.

MJ: To keep an eye on him?
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ACC: Yes, Your Honor, to keep him from getting shot again.

MJ; How did he get shot before?

ACQ: He was standing by the fence sitting at one of the other
camps and he didn’t understand English so they had to take the time
to go;gét an interpreter because they told him to move and he didn’t
move so they shot non-lethal rounds. That was what was told to me.

MJQ Okay, and when did you first meet this guy?

ACC: Probably around the middle of....

MJ: Of November?

»ACé: Yes, Your Honor.

MJf And he was put in your area until they could figure out
what to:do with him?

ACC: Yes, Your Honor.

MJ: I'm assuming there wasn’t much mental health facilities in
this prison?

ACC: No, Your Honor. And I immediately told him after the first
couple days and witnessed things that he had done, I told him that he
needs td be removed, that we had no means necessary to control this
inmate.

MJ: When you say “things he had done,” what are the things he

had done?
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1 ’ACC: He had broken seven sets of handcuffs. I couldn’t keep him
2 in juﬁpéuits because there was not enough to go around.

3 MJ{ How did he break the handcuffs?

4 ACd: I have no idea, Your Honor. He broke them and came out of

5 them and tried to escape a couple times.

6 MJ: When you say he broke them, he broke the chain in between?
7 ACC: No, he bent the bars themselves, somehow.

8 MJ: As an aside, is that----

9 ACé: I called him--I nicknamed him the Iragi Houdini.

10 - MJ: Okay. It’'s not one of these Army bought items that’s

11  really cheap?

12 ACQ: ﬁo, Your Honor.

13 MJ = Just one guy had figured it out.

14 ACC: Yes, Your Honor.

15 MJ; He had other problems, but this thing he could solve.
16 ACC: Yes, Your Honor.

17 MJ: So, on the 28th of November, this was a difficult to

18 control individual I suspect.
19 ACC: Yes, Your Honor, very difficult.
20 MJ: And as a general rule, you just left him in a cell and left

21 him alone?
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ACé: Yes, Your Honor. We checked on him every once in a while.
Severélétimes, I couldn’t keep a jumpsuit on him because there’s not
enough to go around. There’s no washing facility. He would defecate
on his Sed, in his jumpsuit. He would [phone rings in courfroom]...

, MJ; Just a second. [Pausé.] So on the 28th of November, did he
somehbw:get bound between two litters?

ACC: Yes, Your Honor.

MJ: Okay, how did that come about?

ACC: I had exhausted all means necessary to keep him from
inserﬁiﬁg certain objects in his rectum and escaping. And I had
asked'add asked several times my superiors and my chain of command,
we need soﬁe way to control him, and no means was ever giveh to me.

MJ: Okay.

~ACC: So this was like the last resort. Specialist Graner said
that they used this sort of thing in the Department of Corrections in
PennsylVania. And I said, “Well, it’s worth a try.”
MJ: Had you ever seen it in your experience as a corrections
officer?
.ACC: Not exactly that way, but similar.
MJ: So what did you guys do to him?
ACC: We took one of the mattresses, cut a hole in it and draped

it over him, put a waist chain around his waist, flex cuffed his
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elbows to the waist chain, and then put him between two litters and
secured;it'with a nylon strap. And he came out of that within 30
minﬁtés§

' MJ; And you put him in this condition basically for his own
self prétection?

ACC: Yes, Your Honér.

MJ: So at this point, what you’re doing is you’re trying to
take care of this guy.

ACC: Yes, Your Honor.

MJ: - Protect him from himself.

ACC: Yes, Your Honor.

MJ: And Graner said, “Here'’s an idea,” was it Graner or Davis?
I'm sorry.

ACC: Graner, sir.

MJ: Graner said, “Here’s an idea,” and as the NCOIC, “Well,
we’ve gotta make do with what we got,” and that’s what you chose to
do.

ACC: Yes, Your Honor, that’s the only thing we could do.

| MJ: So up to this point, what you did to him, in your own mind
at the time, was okay?

ACC: Yes, Your Honor.
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MJ;

Unusual, but it’s a field environmént, you’ve got to kind

of makeffield expedient solutions to tough problems.

ACC:

MJ ¢

ACC:

MJ{

ACC:

MJ:

ACC:
‘MJ{

ACC:

MJ

Yes, Your Honor.

Where did you go wrong?

When I took the photograph squatting over the top of him.
Was he lying on the ground in his cell?

No, he was in between the cells.

Out in the open area between the cells?

Yes, Your Honor.

And that’s where you’d....

That’s where we put everything on him.

And at that time, instead of just putting him back in the

cell,ghOpefully where he wouldn’t hurt himself, you did what?

him.

him.

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

We just left him there on the floor where we could observe
Okay, so you left him in the middle for a reason to observe

Yes, Your Honor.

But I'm saying is, how did you get on top of him?

When I was tightening down the last strap.

And when you say you squatted on him, what do you mean?

I didn’t put my entire weight on him.
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MJ: And why did you do that?
: ACC: Just took a picture after I was done tightening the last

strap. |

MJ: Who took thé picture?

ACC: Specialist Graner.

MJ:. Did you tell Graner to take the picture?

ACC: Yes.

MJ: And why did you want him to take a picture?

ACC: Basically, that one was to show what I had to do to finally
control‘him.

MJ: So what did you do that was wrong?

ACC: When I had the photograph taken.

MJ: Why? Why is that wroﬁg?

ACC: Because I guess it could be used as a war trophy or....

MJ: Now, you use all sorts of things for all sorts of reasons.
But what you’re telling me is you put him in this position for his
own safety; right?

ACC: Yes, Your Honor.

MJ: And you had Graner take a picture, was it Graner? I'm
SOrry....

ACC: Yes, Your Honor.
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MJ! You had Graner take a picture of you over him to show what
you needed.to do to.take care of this kid, or this guy, true?

ACC: Yes, Your Honor.

MJ; And the fact that it may be misused in some other‘ways
where yéu don’t have the contexf of it, it seems to me that the
picture was taken as some kind of a training aid for others.

ACC: It was just wrong to pose with the detainee between-—--—-

MJ: Why?

ACC: Because I could’ve done the same thing without me in the
picture.

MJ: And you think by you being in the picture somehow made it
wrong?

ACC: Yes, Your Honor.

'MJ: How does that maltreat the detainee? What difference was
it to him whether you were in the picture or not?

ACC: With me squatting over the top of him.

MJ: Why would that cause him problems?

ACC: It’s very humiliating to be seen by the Arab nation.

MJ: Did he know you were on top of him?

ACC: Yes, Your Honor.

MJ: He wasn’t hooded or anything like that?

ACC: No, Your Honor.
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MJ: Did he know his picture was being taken?

ACC: Yes, Your Honor.

MJ; It was a flash?

ACé: Yes, Your Honor.

MJ: So in that entire context, do you believe that that was
maltreating the detainee?

ACC: Just the picture taking.

MJ; The picture taking part of it is what I'm talking about.

ACC: Yes, Your Honor.

MJ: Because if you wanted to do it just for a training
technique, you were telling me you could have simply had him take a
picture'of him without you on top of him.

ACC: Yes, Your Honor.

MJ: And at the time you did that, did you know it would hurt
the detainee psychologically by having your picture taken in that
positioﬁ on top of him?

ACC: Yes, Your Honor.

MJ: You knew it was wrong?

ACC: Yes, Your Honor.

MJ: Why did you do it?

ACC: Just to humiliate--not to humiliate him, just to take a
picture just to show what we had to finally do to try to control him.
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Where I:went wrong was I was in the picture squatting over the top of
him.
. MJi Okay, and my question is, you wanted to show how you had to
handle this guy because of all the difficulties.
ACC: Yes, Your Honor.
- MJ: And that’s why you wanted to take a picture of this.
ACC: Yes, Your Honor.
| MJ: But what you're telling me is, that was okay, what was
wrong was you being in the picture when this was going on.
ACC: I was not supposed to be takihg photographs of deiainees.
bMJ: At all.
ACC: At all.
MJ: But, why was it....
ACC: i could’ve taken a picture of just him without me in the
picture.
MJ: I understand that, and--well, first of all, where was the
picture going?
ACC: I was going to show it to my chain of command.
MJ: And why do you think that by his picture being taken with
you on top;was wrong?
ACC: Because it would make the Arab nation...it serves to demean

him individually.
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ACC:

MJﬁ

ACC:

MJ s

ACC:
MJﬁ

ACC:

MJ:

Do you think he took this demeaning?

Yes, Your Honor.

Ey you being on top and him being photographed?
Yes, Your Honor.

No doubt in your mind of that?

No, Your Honor.

Did you know it was wrong at the time?

Yes, Your Honor.

Now during the course of all of these events, there’s a lot

of photographs taken, right?

- ACC:

MJ s

ACC:

MJ:

ACC:

MJ

ACC:

MJ:

ACC:

MJ:

ACC:

This night?

Well, this night and_the two other instances.

Yes, Your Honor.

Because I have three instances we’ve talked about.
fes, Your Honor. |

4 November, 8 November, 28 November.

Yes, Your Honor.

And all these pictures were being taken.

Yes, Your Honor.

Some by you, some by Graner, and some by other people.

Yes, Your Honor.
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MJ:
for?

ACC:

MJf

ACC:

MJ:

In your mind, what were these pictures going to be used

Just to take home.
Was there any official purpose for doing this?
No, Your Honor.

Were they going to be given to the MI folks to show to

other detainees to get them to talk?

ACC:

MJ:.

No, Your Honor.

I think you just told me, you weren’t supposed to take

pictures of these guys at all.

ACC:
MJ
« ACC:
‘MJQ
ACC:
MJ:
ACC:
MJf
pictures?
ACC:
MJ:

ACC:

Yes, Your Honor.

fou understood that?

Yes, Your Honor.

But you took them anyway.

Yes, Your Honor.

So you knew it was wrong to take these pictures?
Yes, Your Honor.

Did you know it was wrong for other people to take these

Yes, Your Honor.
Now, when did you come to the correctional facility?

Approximately the 9th or 10th--around the 12th of October.
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MJ: Now, from 20 October '03 to on or about 1 December 03,
were yoq working in the facility?

ACC: Yes, Your Honor.

MJ: And you were the NCOIC of the hard site?

ACQ: Yes, Your Honor.

MJ: During that period of time, did you see and participate in
the abuse 6f detainees?

ACC: Yes, Your Honor.

MJ: What we’ve already talked about.

'ACC: Yes, Your Honor.

MJ: And your job as a military policeman and the senior NCO of
the nightshift, did you have a responsibility--let me rephrase that,
did you have a duty to prevent the abuse of these detaineeé?

' ACC: Yes, Your Honor.

MJ: Did you know you had that duty?

ACC: Yes, Your Honor.

MJ: On the.20th of October, did you know your duty inéluded to
make Sure the detainees weren’t abused?

ACC: Yes, Your Honor.

MJ: And after the 20th of October, did you see abuse?

ACC: Yes, Your Honor. |

MJ: Did you participate in abuse?
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ACC:
MJ:
abuse?
ACd:
MJ:
ACC:

MJQ

Yes, Your Honor.

Did you ever willfully fail to protect the detainees from

Yes, Your Honor.
At least those three occasions we talked about.
Yes, Your Honor.

And did you also fail to protect them from other people

abusing them as well as yourself?

ACC:
- MJ:
ACC:

MJ:

Yes, Your Honor.
And did you do that on purpose?
Yes, Your Honor.

Now during any time during all this period of time, did you

ever report how these detainees were being treated to others?

ACC:

MJ:

come up?
ACC:

. MJ:
discuéséd
ACC:

MJ:

No, Your Honor.

Did the issue of how the detainees were being abused ever

No, Your Honor.

b) -2, 2

mentioning this, was this ever

Prior to Specialist
outside the people involved?
No, Your Honor.

Prior to October or prior to any of these instances, did

you ever get any briefing or anything to indicate that because of the
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I problems getting intelligence from detainees that they could be

2 treafed hafshly?

3 ‘ ACC: No, Your Honor.

4 MJ: At any time; did any of these detainees ever assault any of

5 you or your guards?

6 ACC: No, Your Honor.

7 MJﬁ Did they ever do anything to warrant physically handling
8§ them? |

9 - ACC: No, Your Honor.

10 MJ: On the 4th of November, the guy on the box, did hé do

11 eVerything you told him to do?

12 ACC: Yes, Your Honor.

13 MJ: Totally cooperative?

14 ACC: Yes, Your Honor.

15 MJ: Cn the 8th of November with the seven detainees, now again,

16 they allegedly rioted somewhere else, but when you had them in your

17 custody, did they fully cooperate with everything you guys told them

18 to do?

19 ACC: Yes, Your Honor.

20 MJ: Including telling them to masturbate, for exampleé
21 ACC: Yes, Your Honor.
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1 MJ: So there’s no issue that these guys weren’t causing you

2 trouble .

3 ‘ ACC No, Your Honor.
4 MJ: Now, and on the 28th of November, again, you had problems

5 with who you referred to as Houdini, but when he was between those
6 llitters, was he cooperating with you?

7 ‘ACC: Yes, Your Honor.

8 MJ: Did you have to hold him down with your body to make sure
9 he didn’t move?

10 ACC: No, Your Honor. GZQ@J/'QJﬁvéy /
11 : MJ:_ And other than that time with Sergeant -—move back,
12 ‘you told mé earlier that sometimes the intelligence folks slash

13 interrogator folks would say, tell you guys to set conditions for

14 subseéuent:interrogations. Is that correct?

15 ACC: Yes, Your Honor. é)é// '(6)(73((‘)—/
16 MJ: And you told me, except for the time with -it

17 usually was very specific, one guy, detainee one, sleep deprivation.
18 Detainee two....

19 ACC: Yes, Your Honor. WO -)5 @ -

20 MJ: And other than the time with-when he gays, “I don’t
21  care what you do, just don’t kill him,” did you ever rgceive

22  directions from anybody that were that general that- told you?
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ACC: Yes, Your Honor.

MJ: From whom?

acc: wr. (N (b)(e)-3, BO)CI=3

MJ:T Who’s Mr. _

ACC: He was with.-w—an interrogator.

MJ: And what was his relationship to you?

ACC: He was there the night of the shooting.

MJ: I’'m sorry, which night?

ACC: He was there the night a detainee received a weapon, a
Syrian, a detainee, there was a shootout within 1 Bravo.

MJ: ékay.

ACC: And he was interrogating Iraqgi police.

MJ: And about when did that event occur?

% .

ACC: That was 2 Aays before Thanksgiving 2003.

MJ: So that was after the first two instances and before the
third:instance with the Houdini?

ACC: Yes, Your Honor.

MJ: And what happened on that day? ;

ACC: He was talking to the IP, the Iraqi Poiice about who
brought the weapon in and trying to find out who the Saddam loyals
were of the Iraqi Police. And he asked me, he would tell the
detainees, “If you don’t answer my questions, I'm going to bring
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_Sérgeant Frederick back in here,” and he would ask me to show him

pressure points and things of that nature.

MJ;
to...” do
ACC:
MJ:
ACC:
MJ s
ACC:
MJ:
ACC:
MJ:
ACC:
MJ:
-ACC:
‘MJ:

ACC:

Now, so he said, “I’'ll bring Sergeant Frederick back here
what to.the detainees?

To intimidateﬁthem.

To intimidate the detainees.

Yes, Your Honor.

Did you actually touch a detainee?

Yes, Your Honor.

What did you do?

i showed him a couple pressure points.

What do you mean by that?

I put just a little bit of force in a pressure point.
But Mr.----

While he----

éo ahead, I'm sorry.

While he asked him a question, if they didn’t answer right

away, I hit him with a pressure point.

MJ:

And when you say you hit him with a pressure point, what

did you do?

ACC:

under the

I would use the pressure point up under the cheek bone,

chin, behind the ear.

353 018523

ACLU-RDI 1754 p.156

DOD-041702



10

11

12

13

14

15

16

17

18

19

20

MJ: Is that where you kind of push with your finger?.

ACC: Yes, Your Honor.

MJ: That causes some kind of pain?

ACC: Yes, Your Honor.

MJ; Where did you learn about pressure points?

ACC: From people in the military, the training at our civilian
side, corrgctions- éﬁﬁéﬁtﬁjé@%??ﬁiﬁz?

MJ: So at that time with Mr.—, he specificallyj brought
you in on this one occasion to physically inflict pain on these
detaineés?

ACC: Yes, Your Honor.

MJ: Now...

ACC: And there were other times, also.

MJ? Other times of what? :
(L6)-3,6) 7(¢/ =2

ACC: With other people.

MJ: Was there ever a time where the other intellfigence
people...aﬁd I'm not sure what the relationship is, 'II' as everybody
else,.ydu said there was other times before this that you had to
physically inflict pain on detainees because somebody told you to do

it?
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bz, Zb)ﬁ)(f) -2

1 ACC: Yes, Specialist- she would ask us to take their

2 cigarettes away, take the clothes, PT them, not physical abuse, but

3  Jjust....

4 MJ:.: Okay, but now who is this person?

5 ACC: She’s military intelligence.

6 - MJ: What’s her name?

7 ACC: Specialist —(6)@J 'Z/' (b)(@{g"f

8 MJ: But I'm just trying to clarify, what j}ou’ve told me with

blo-2.0-c BIe-3:6)2ed>3
9 and - is, they said, “We want you to do this to this

10 individual detainee and here’s what we want you to do,” correct?

11 ACC: Yes, Your Honor.
@Jb) 25 7 2
12 MJ: You said — says, “Take away their cigarettes. Take

13 away their clothes.”

14 . ACC: Yes, Your Honor, “Give them PT untll they’re tired.”
- (b )61 B)2NC
15 MJ: But each time, except again -, I want to put him to
V‘ }&? "? ”‘29/ ;r(
16 the side, but each time somebody, whether it was a emp:loyee or

b3 ,b6)7)0-2
17 Spe01allst~ or whomever, when they told you to do gomething to

18 a detainee, did they specify what to do?
19 ACC: Yes, Your Honor. ,
20 MJ: Okay, so it was take cigarettes away, PT, and in

21 case, pressure points.

22 ACC: Yes, Your Honor.
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(é)[é)//éoﬁ/@ /
1 MJ:‘ And except for -,v and we’ve talked about this, “Just
2 don’t:kill>him."
3 ACC: Yes, Your Honor.
4 MJ{ And you talked about, you knew that, but you stili knew it

5 was wrong what you did.

6 " ACC: Yes, Your Honor.
7 MJ: Did you ever receive direction from anybody else...
8 ACC: Yes, Your Honor.
9 . MJ: Excyse me, let me finish my question,..that was not
o Bz B2 () 5 OIS
10 specific. By that I mean is, you told me ik and told

11 you.td do certain things to set conditions for interrogation, true?
12 ACC: Yes,;Your Honor.

13 MJ: And they said, take cigarettes away, intimidate with

14 pressure péints, and I'm trying to get in is, and you said other

15 people will tell you other thingsi true?

16 ACC: Yes, Your Honor.

17 MJ: And these were MI people, contractors?

18 ACC: Contractors.

19 MJ: And it could be somebody from a number of other potential

20 government agencies that nobody knows really where they come from,
21 true?

22 ACC: Yes, Your Honor.
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1 MJ: And you cooperated witﬁfthem in doing what they told, but
2 did they ever tell you to do anything like you did on the 8th of
3 Novembef?

4 ACC: No, Your Honor.

5 MJ: On the 4th of November?

6 ACC: No, Your Honor.

7 _ MJ: Or the 28th of November?

8 ACC: No, Your Honor.

9 MJ: Now, I want to back up something, is you came in there in
10 mid—Octobef, approximately. y i » ¥

11 | ACC: Yes, Your Honor.

12 MJ: And what were you told about your relationship with

13 interrogators, intelligence people?
14 ACC: I was told military intelligence runs 1 Alpha and 1 Bravo,

15 that that is their section.

16 MJ: And you’re supposed to cooperate with them?
17 ACC: Yes, Your Honor.
18 MJ: And knowing all that, do you think what you did on those

19 dates that we’ve talked about, the 4th, the 8th and the 28th was okay
20 because it was consistent with that military intelligence mission?

21 ACC: No, Your Honor.
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MJ: Now Sergeant Frederick, I generally limit the inqﬁiry to
the facﬁs surrounding the offenses, but there’s a thing in the
stipulaﬁion of fact I've got to go over with you because it does
raise a potential defense. Not that it’s been raised here today, and
it’s something you may have said a long time ago, but I want to go
over it wiﬁh you, and that deals with what you told CBS Neﬁs. Now,
according to the stipulation of fact, you told them on 6 May 2004
that the command was responsible for the problems at the facility,
that you had no support and no training whatsoever and you had
basically,'the command wouldn’t provide you rules and regulétions.

Do yog See that in paragraph 37 of the stipulation of fact?
o ACC: Yes, Your Honor.

MJ: Now that’s not necessarily inconsistent with your guilty
plea,vand so I'm not saying it is. But I want to make sure.that it’s
explained--you explain to me. Now, do you still stand by those words
that you told on 60 Minutes?

ACC: I do stand by those comments.

MJ: Okay, now again, I'm not saying they’re inconsistent with
your guilty plea, but I want you to give me the context of those
comments with what you’ve just told me. And again, ignoring the part
about what you’re going to plead because every soldier has got a
moral and legal right to plead not guilty, so I don’t take that for

358

018528

ACLU-RDI 1754 p.161

DOD-041707



1 anything. ‘But just I'm trying--give me the context of where you see
2 the command responsibility stops and your culpability starts. Do you
3  understand what I'm saying?

4 ACQ: Tt’s just that I had no support. When I would bring

5 certain:things up to my chain of command, they would tell me to do

6 what military intelligence said. They wouldn’t offer me any type of
7 rules and regulations, where I could find them, how I could.find the
8§ AR 190—8. I had no way--I didn’t realize that that even existed

9 until after January 2004. They provided me with nothing. When I

10 first actually took the right seat ride with the 72d Military Police
11 Company/ that’s one of the first things I asked was for rules,

12 regulations, SOPs, ARs, FMs, anything. Nothing could be prbvided————
13 MJ: Now when you say the “right seat ride,” I know what you

14  mean, but people reading this may not know it, and that’s the....

15 ACC: Relief in place.

16 MJ: And that’s where you go with people who preceded you and

17 they show you how they’ve done things.

18 ACC: Yes, Your Honor.

19 MJ: And you ask them for SOPs, regs, and things like:that and
20 got nothing from them.

21 ACC: Yes, Your Honor.
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MJ; You asked your command for regulations, guidance, what are
you supﬁosed to do, and all you got was, “Cooperate with the MI
folks.”;

ACC: Yes, and that they was working on it, they don’t exist.
Don’t:wérry about anything. Everything’s okay.

MJ: Okay, now who were these people higher up in your chain of

command that you personally brought this to?

~—.

ACC: I brought this to First Sergeant— Sergeant First

. : -
Class -, Captain— Captain -, Lieutenant Colonel /éjé J
| ' B2

— Major-, anybody that I thought could have some /

I

P

information where I could get help to do this job. -

MJ: And all you got was, “Check is in the mail. It may be
coming,” but you weren’t holding your breath for it to come is what
you're telling me.

ACC: Exactly, sir.

MJ: And was that true of some resources, too?

ACC: Yes, Your Honor.

MJ: All that being said, not having rules and regulations, do
you feel your chain of command just wasn’t supporting you?

ACC: Yes, Your Honor.
MJ: All that being said....

ACC: It still doesn’t give me the right to--for my actions.
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You may have been frustrated with your chain of command,

but...and YOu’ve anticipated my question, and again, I just want to

put it in the context, and you may have had a very unsupportive chain

of command, and you’re telling me you thought you did.

ACd:

MJ:

Yes, Your Honor.

All that being said, does that in any way excuse your

actions on the 4th, 8th and 28th of November?

ACC:

- MJz:

ACC:

MJ:

ACC:

MJ:.
TC:
DC:

MJ:

No, Your Honor.

You knewy they were wrong at the time? 3

Yes, Your Honor.

You know they’re wrong now.

Yes, Your Honor.

Does either side believe any further inquiry is required?
No, Your Honor.

No, Your Honor.

I tell you what, before we continue, we’'re going to take a

comfort break. The court is in recess.

[Court recessed at 1133, 20 October 2004, and reconvened at 1147,

20 October 2004.]

MJ:

Court is called to order. All parties are again present

that were present when the court recessed.
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Trial counsel, what do you calculate to be the maximum
punishment authorized in this case based solely on the accused’s
guilty plea?

TC: Sir, confinement not to exceed 11 years, total forfeiture
of ali pay:and allowances, reduction to the grade of El andia
dishonorable discharge.

MJ: Defense, do you agree?

DC: Yes, Your Honor.

MJ: Sergeant Frederick, the maximum punishment authorized in
this case is total forfeiture of all pay and allowances, reduction to
the grade of private El, confinement for 11 years, a dishonorable
discharge, and a fine may also be adjudged. Do you understénd that?

ACC: Yes, Your Honor.

MJ: Do you understand that based on your guilty plea alone,
this court could sentence you to the maximum punishment which I just
stated?

~ACC: fes, Your Honor.

MJ: There is a pretrial agreement, trial counsel?

TC: Yes, Your Honor.

MJ: Mark the offer as XXV and the quantum as Appellaté Exhibit

XXVI. Defense, ensure the accused has copies of both.
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Sergeant Frederick, I have before me what’s been marked as

Appellate Exhibit XXV, which is the offer portion of your pretrial
agreemeht. You should have both this document and also Appellate
Exhibit XXVI, the gquantum portién. Did you sign this pretrial.
agreeﬁent?.

ACC: Yes, Your Honor.

MJ: Did you read it thoroughly before you signed it?‘

ACC: Yes, Your Honor.

MJ# Do you understand the contents of your pretrial agreement?

ACC: Yes, Your Honor.

MJ: Did anyone force you in any way to enter into thié
agreement? |

ACC: No, Your Honor.

MJ: Does this agreement contain all the understandings or
agreements that you have in this case?

ACC: Yes, Your Honor.

MJ# Has anyone made any promises to you that are not written
intd this agreement in an attempt to get you to plead guilty?

ACC: No, Your Honor.

MJ: Counsel, are Appellaté Exhibits XXV and XXVI the full and
complete agreement in this case and are you satisfied there are no

other agreements?
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‘TC: ?es, sir.
- DC: Yes, Your Honor.

MJ{ Sergeant Frederick, basically, a pretrial agreement means
you agrée to plead guilty, and in return, the convening authority
agrees ﬁo take some favorable action in your case, usually in the
form ofvlimiting a sentence that he will approve. Do you understand
that?

ACC: Yes, Your Honor.

MJ: At this time, I'm going to go over the conditions of your
agreeﬁent with you as the law requires. Let’s look at Appellate
Eghibit'XXV together.

The first paragraph says you’ve talked it over with your
counsel, that you understand you have a legal and moral right to
plead not guilty and you’ve chosen to plead guilty as you have.

Do you have any questions about that first paragraph? 1It’s
relatively straightforward, although the plea is a little éZ%é)TZ/éﬂé%QwZ
complicated. 1It’s simply, that’s the plea that Captain ‘entered
on your behalf. Any questions about that?

ACC: No, Your Honor.

MJ: ©Now I do notice that if you go down to where it says
Specification 1 of Charge III, guilty, excepting the words “be told”
and substituting there the word “believe.” And it says, “To the

364

018534

ACLU-RDI 1754 p.167

DOD-041713



42 (02
1 xcepted words: Not guilty.” What it does not say, but Captain
2 -did éay, was “To the substituted word: Guilty.” Do you
3 understand that?
4 ACC: Yes, Your Honor.
5 MJ; One moment. [Pause.] But quite frankly, I believe that
6 was probably a typographical error, and because when you substitute

7 words, it naturally infers you’re going to be pleading guilty to

8 those. Would that be a fair assessment here, Captain— Cé/@—z/
| G J AT -2

9 DC: Yes, Your Honor.
10 MJ: So other than that, it’s in accordance with your plea, and
11 that goes all the way down through all of paragraph 1.
12 ' ﬁow paragraph 2 says you offer to plead as stated above,
13 provided the convening authority does a couple of things. First,
14 take action as set forth in Appendix A, which I’ve now labeled as
15 Appellate Exhibit XXVI, and also, to direct the trial counsel to
16 offer no additional evidence on the specifications of the charges

by
17 whiCh:you’re pleading not guilty or any specifications of théECharges
18 which you’re pleading not guilty or any evidence on the language
19  which you’ve excepted pursuant to your plea. What that means is, is
20 that if your plea is provident and I enter findings, I will.find you
21  not guilty of the parts of the charged offenses not encompassed by

22  your guilty plea. Do you understand that?
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1 ACC: ?es, Your Honor.

2 MJ{ And basically, the only agreement you have with. the

3 convenidg authority is what’s in Appendix A or Appellate Exhibit

4 XXVI.

5 _ Let’s go over 3, paragraph 3. Paragraph 3 Alpha talks

6 about the stipulation of fact, which we’ve talked about how it can be
7 used. Any questions about how the stipulation of fact can be used?

8 ACC: No, Your Honor.

9 MJi Now, if your plea is not accepted, the offer to stipulate

10 is null and void, which of course is a lawyer using three words when

11 one would work, meaning it’s been cancelled. Do you understand that?
12 ACC: Yes, Your Honor.
13 MJ: But since it’s been accepted, the stipulation of fact, the

14 offer to stipulate has been executed and actually you’ve enﬁered into
15 such a stipulation, okay?

16 ACC: Yes, Your Honor.

17 MJ: Now 3 Bravo talks about things you need to do in other

18 caées; What it is is that first of all, you upon receipt of a grant
19 of testimonial immunity from the convening authority...what that

20 means is that anything you tell about this case to the other side,

21 the other defense counsel, to CID, anybody that interviews you after
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this caée,.that can’t be used against you. That’s what testimonial
immunitj means. Do you understand that?

ACC: Yes, Your Honor.

MJ; It’s not transactional use immunity, meaning that you can’t
be prOsécufed for your role in these offenses. And actually at this
pqint.iﬁ time, you’d be convicted. But if for some reason there’s a
retrial;'there is nothing in this provision that would prevent the
governmént retrying you of the parts of the specifications that you
were convicted. Do you understand that?

ACC: Yes, Your Honor.

MJf Is that the understanding of both parties of testimonial
immunity?

. TCr ?es, sir.

DC: Yes, Your Honor.

MJ: Okay, and in doing this, you are to cooperate fully with
the trial counsel in the investigation and prosecution of Sergeant
Davis, Corporal Graner, Specialist Harman, Specialist Ambuhl, and PFC
Englandvand any other soldier or civilian charged with misconduct at
the Baghdad Central Correctional Facility at Abu Ghraib.

Now what this of course means is any other soldier or
civilian that you know anything about. Do you understand that?

ACC: Yes, Your Honor.
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1 MJ: And when you say “cooperate fully” that means you subject
2 yourself to pretrial interviews by law enforcement, trial counsel,
3 and I’d also assume the defense counsel in these other cases. 1Is

4 that the understanding of both parties?

5 TC: Yes, sir.
6 DC: Yes, Your Honor.
7 MJ: Again, subsequent to the granting of the testimonial

8 immunity. And then, they talk about what “cooperate fully” really

9 means. In the first part of that, it’s full disclosure of all

10 informatioﬁ known to you relating to the maltreatment at Abh Ghraib.
11 Sécdnd,'the identification of individuals in photographs on a compact
12 disk entitled “CPU Exam” in the CID Abu file.

13 i’m‘assuming that both sides know what the “CPU Exam”

14 compact disk means?

15 TC: Yes, Your Honor.

16 DC: Defense does, Your Honor.

17 MJ: And do you know what that means, Sergeant Frederick?

18 ACC: Yes, Your Honor.

19 MJ: I’'m just saying is that, I don’t have that. 1It’s not part

20 of this case, but apparently it’s a relatively identifiable item that
21 CID has with pictures on it. So you guys know what you’re talking

22  about, eveh if T don't.
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1 ACC: Yes, Your Honor.

2 ‘MJ; The other one talks about you personally identifying at 32
3 invéstigations, courts-martial and evidentiary hearings regarding all
4 those oﬁhef people we talked about before. And so, “cooperate fully”
5 means interviewing, being interviewed by law enforcement, trial

6 counsel, defense counsel, and testifying when called on to do so in

7 anythpe of hearing relating to any of these companion cases. Do you
8 understand that?

9 ACC: Yes, Your Honor.

10 - MJ: Paragraph 4 says that before or during trial of any

11  specifications amended, consolidated or dismissed with yourvconsent
12 and the mutual consent of trial counsel, this agreement will remain
13 in effect.  Now defense, I’ve seen no motion or anything before me to
14 indicate there is an issue as far as amending a specification or

15 consolidating. Since the time for motions is passed, would it be

16 fair to assume you don’t intend to....

17 DC: That’s right, Your Honor.

18 MJ: So this is boilerplate that doesn’t apply to this case?
19 DC:+ That’s right, Your Honor.

20 MJ: What that is, Sergeant Frederick, is this is standard

21 language that goes in the stipulation of fact, it just doesn’t apply
22 to your case. Do you understand that?
369

018539

ACLU-RDI 1754 p.172
DOD-041718



1 ACC: Yes, Your Honor.

2 MJ: In paragraph 5, we now talk about what will cancei the

3 agreeﬁeﬁt.' One, failure to enter into a stipulation of fact, and

4 vyou've AOne that and so that’s not been triggered. If it dpes, if it
5 does, wé get a problem with the stipulation of fact later on, I'11

6 come baék énd revisit this provision. Five Bravo talks about

7 withdrawal for any reason from this agreement prior to the exception
8 of the plea of guilty by the military judge.

9 . Do you want to withdraw from the pretrial agreement,

10 Sergeant Frederick?

11 ACC: ﬁo, Your Honor.

12 MJ; Now, I’m not even sure at this point the government would
13 be permitted to withdraw, but since they’re sitting there and saying
14 nothing, I assume they don’t want to withdraw, too.

15 ¢ Paragraph 5 Charlie, is your failure to plead guilty, but
16 you’vé done that, so again, that’s been--that event has come and

17 gone.

18 But paragraph 5 Delta I need to talk to you about. What
19 this is, the refusal of the judge to accept your plea of guilty or
20 the chaﬁging of your plea of guilty by the judge during the trial.
21  What this means, Sergeant Frederick, is that if you tell me anything
22 or present evidence on any point from here on to when the case is
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1 finally--when I adjudge a sentence, so from now until sentence is

2 announced that is inconsistent with your guilty plea, I will have to
3 reopen ﬁhe inquiry. And if I do that and can’t resolve the

4 inconsistency, I will have to enter a plea of not guilty on your

5 behalf.» That means this case returns to the arraignment stage where
6 I asked-you, “How do you plead?” It will go forward from that point
7 forward'as a not guilty plea. You can revisit forum and other stuff.
8 If that happens, you lose your pretrial agreement and the stipulation
9 of fact is also canceled. Do you understand that?.

10 ACC: Yes, Your Honor.

11 MJ; And again, this rule applies from this point until the

12 sentence is announced. So if something comes up that is inconsistent
13  with your ﬁlea of guilty, again, we’re talking about “inconéistent

14 with yoﬁr plea of guilty” means raises a defense of some kind, not,
15 you wanf to explain what happened. That’s extenuation and

16 mitigation; that’s permitted. But if something comes up that is

17 inconsistent with your guilty plea, I will have to stop and talk to
18 you about it. If I can’t resolve it, it goes back as a not guilty

19 case. Do you understand that?

20 ACC: Yes, Your Honor.
21 MJ: Any questions about your pretrial agreement?

22 _ ACC: No, Your Honor.
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MJ: Now, I'm not going to‘look at Appellate Exhibit XXVI, the
quantum portion, until after I announce the sentence in your case.
But I:want'you to look at it now and tell me whether that document
correctIy states what you and the convening authority agreed to, and
read itisilently to yourself. [Accused complied.] Is that:what you
and the convening authority agreed to?

ACC: Yes, Your Honor.

MJ: Now, Sergeant Frederick, you’re going to get the benefit of
whichever is less, the sentence of the court or that contained in
your pretrial agreement. If the sentence adjudged by this court is
greeter_than the one provided in the pretrial agreement, the
convening authority must reduce the sentence to one no more:severe
than the one in your pretrial agreement. On the other hand, if the
sentence of this court is greater thah the one in your pretrial
agreement,'the convening authority cannot increase--excuse me, if the
sentence of the court is less than the one in your agreemenf, the
convening authority cannot increase the sentence adjudged. - Do you
understand that?

ACC: Yes, Your Honor.

MJ: Sergeant Frederick, when is your ETS?

ACC: My ETS is...according to this, it’s 09 March 2005.
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MJi

You said, “According to this...” what is “this”? —

W 6026001

DC:,
he’s been
date.

. MJ:

DC:

MJ:

DC:

MJ:

ACC:

:MJi

ACC:

MJ:
you don’t

ACC:

MJ:

ACC:

MJ:

Your Honor, given to me this morning by the government,

extended on active duty an additional 6 months past his ETS

What is his current ETS date?

His current ETS date is 9 Mérch 2005.

Is that with the extension or without the extension?
That’s with the extension, Your Honor.

Are you past your ETS date now?

Yes, Your Honor.

How many years of service do you have for retirement?
I have 20 years, 8 months, Your Honor.

So after this deployment is over, you could ETS, although
meet your retirement until what, age 607

I believe so, sir.

And you’re not 60 years old.

No, sir.

Okay, I want to go over this one provision with you,

because quite frankly, I'm not quite sure in your situation whether

it’s triggered or not, but it might be. And again, this deals with

if you’re

in confinement on the day of your ETS. Again, there’s no
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1 décisioﬁ on whether or not you’re going to get confinement. Do you
~2 understand that?

3 ACC: Yes, Your Honor.

4 _MJr You might, you might not. We haven’t even got to that

5 pdint. ;But if you’re in confinement on the date you reach your ETS,
6 vyou will automatically go by operation of law into a no-pay-due

7 status. Do you understand that?

8 ACC: Yes, Your Honor.

9 MJ: And do you understand this, is that right now, Captain

10 —%%d)lvia{(fb)ez g’gh;f’s next March. Okay, you understand that?

11 ACC: Yes, Your Honor.

12 MJ: And so, if in March you’re in jail, no matter what the

13 pretrial agreement says on another page, you go to a no-pay-due

14 status.
15 ACC: Yes, Your Honor.
16 MJ: Now, have you had enough time to discuss this pretrial

17 agreement with your defense counsel?

18 ACC: Yes, Your Honor.

19 MJ: Are you satisfied with their advice concerning this

20 pretrial agreement?

21 | ACC: Yes, Your Honor.

22 MJ: Did you enter into the agreement of your own free will?
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ACC: Yes, Your Honor.

MJf Has anyone tried to force you to make this pretrial
agreement?

ACC: No, Your Honor.

MJf Do you have any questions about your pretrial agreement?

ACC: No, Your Honor.

MJ: Do you fully understand the terms of the pretrial.agreement
and how théy affect your case?

ACC: Yes, Your Honor.

MJQ Now Sergeant Frederick, are you pleading guilty not only
because you hope to receive a lighter sentence, but also because you
are convinced that you are, in fact, gquilty?

ACC: Yes, Your Honor.

MJ: Do counsel for both sides agree with the court's
interpretation of the pretrial agreement?

TC: Yes, sir.

DC{ Yes, Your Honor.

MJf Defense counsel, have you had enough time and opportunity
to discuss this case with Sergeant Frederick?

DC: Yes, Your Honor.

MJ: And Sergeant Frederick, have you had enough time and

opportuﬁity to discuss your case with your defense counsel?
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1 ACC: Yes, I have, Yéur Honor.

2 | MJ: And have you consulted fully with both of them and received
3 the full benefit of their advice?

4 ACC: Yes, Your Honor.

5 MJ: Are you satisfied that your defense counsel’s advice is in

6 your best interest?

7 ACC: Yes, Your Honor.

8 MJ: And are you satisfied with your defense counsel?

9 ACC: Yes, Your Honor.

10 | MJ: Are you pleading guilty voluntarily and of your own free

11 will? | |

12 ACC: My own free will.

13 MJ: Do you have any questions as to the meaning and effect of a

14 plea of.guilty?

15 ACC: No, Your Honor.

16 MJ: Do you fully understand the meaning and effect of your plea
17  of guilty?-

18 ACC: Yes, Your Honor.

19 MJ: Do you understand that even though you believe you are

20 guilty, you have the legal and moral right to plead not guilty and to
21 place the burden upon the government of proving your guilt beyond a
22 reasonable doubt?
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ACC: Yes, Your Honor.

MJ: Take one last moment now and consult again with yﬁur
defense-counsel and tell me whether you still wish to plead guilty.
[Accused conferred with his counsel.]

Do you still wish to plead guilty?

ACC: Yes, Your Honor.

MJ{ Sergeant Frederick, I find your plea of guilty is made
voluntarily and with full knowledge of its meaning and effect. I
further find that you have knowingly, intelligently and conSciously
waived youf rights against self-incrimination, to a trial of the
facts bj a court-martial and to be confronted by the witnesses
against you. Accordingly, your plea is provident and is accepted.
However, Ijadvise you that you may request to withdraw your‘guilty
plea atvany time before the sentence is announced and if you have a
good reéson for your request, I will grant it. Do you understand
that?

ACC: Yes, Your Honor.

MJ: Accused and counsel, please rise. [The accused ahd his
counsel stood.]

[END OF PAGE.]
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Staff Sergeant Ivan L. Frederick II, in accordance with
your plea of guilty, this court finds you:

Of Specification 1 of Charge I: Not guilty.

Of Specification 2 of Charge I: Guilty, excepting the
words “did place naked detainees in a human pyramid and”. Of the
excepted words: ©Not guilty.

Of Charge I: Guilty. That was Specification 2.

Of the Specification of Charge II and Charge II: Guilty.

Of Specification 1 of Charge III: Guilty, excepting the
words “be told” and substituting the word “believe”. Of the excepted
wo#ds: Not guilty. Of the substituted words: Guilty.

Of Specification 2 of Charge III: Guilty, excepting the
words “place naked detainees in a human pyramid and”. Of the
excepted words: Not guilty.

Oof Specificatiqn 3 of Charge III: Guilty, excepting the
words “and then placing one in a position so the detainee’s face was
directly in front of the genitals of another détainee to simulate
fellatio and photographing the detainees during these acts.” Of the
excepted words: Not guilty.

Of Specification 4 of Charge III: Guilty.

Of Specification 5 of Charge III: Not guilty.

Of Charge III: Guilty.
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1 Of Specification 1 of Charge IV: Not guilty.

2 Qf Specification 2 of Charge IV: Not guilty.

3 | Of Specification 3 of Charge IV: Not guilty, but guilty of
4 the 1esser:included offense of assault consummated by a battery,

5 exceptihg the words “striking him with a means or force likely to

6 produée,death or grievous bodily harm, to wit: by punching.ﬁ And the
7 wdrds; “with enough force to cause a detainee to have difficulty

8 breathing and require medical attention” and substituting therefore

9 the words “unlawfully strike a detainee in the chest with a closed

10 fist.f of ﬁhe excepted words: Not guilty. Of the substituted words:

11 Guilty.

12 Of Charge IV: Guilty.

13 Of the Specification of Chérge V and Charge V: Guilty.

14 ‘ Please be seated.

15 B That was kind of a complicated findings. Trial counsel, do

16 you believe I covered it in accordance with the plea?

17 TC: Yes, sir, I do.

18 MJ: Sergeant Frederick, at this time, we’re entering the

19 sentencing phase of the trial where you have the right to present
20 matters in extenuation and mitigation, that is, matters aboﬁt the
21 offenses or yourself which you want me to consider in deciding your

22 sentence.
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1 f In addition to the testimony of witnesses and the offering

2 of documentary evidence, you may yourself testify under oath as to

3 these-mﬁtters or you may remain silent, in which case, I will not

4 draw any adverse inference from your silence.

5 Qn the other hand, you may make an unsworn statement.

6 Because thé statement is unsworn, you cannot be cross—examihed on it.
7 However, tﬁe government may offer evidence to rebut any statement of

8 fact coﬁtained in an unsworn statement.

9 An unsworn statement may be made orally, in writing, or

10 both. It may be made by you, by your counsel on your behalf, or by

11 both.

12 | Do you understand these rights?

13 ACC: Xes, Your Honor.

14 MJi befense counsel, is the personal data on the front page of

15 the chargeisheet correct?

16 DCf Yes, Your Honor, as corrected.

17 MJ: cher than the Article 13 issue previously discussed, has
18 the accused been under any form of pretrial restraint, other than the
19 normal limitation on one’s freedom in Iraqg?

20 DC{ No, Your Honor.

21 MJ: Trial counsel, I understand you wish to present a live

22 witness and then we’ll take a lunch break.
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1 TC: Yes, sir, that’s correct.

2 MJ: Proceed.

3 -TC{ Sir, at.this time, the government would call Mr.

+ ve— - 504600

5 MJ; I'm going to ask counsel to question the witnesses from the

6 counsel table, since that’s where the microphones are.

7 — was called to perform the duties of interpreter and was
- BRI @N

8§ sworn by the trial counsel.

9 TC: And your name is Mr.
10 INTERPRETER:
11 TC: And you are from New York.
12 INTERPRETER: That’s right. C
- b)6-4 j6) (-
13 TC: Your Honor, I'd offer Mr. — as an interpreter for

14 this court.
15 MJ: Defense counsel, do you have any issue as to this

16 interpreter’s ability to interpret?

17 DC: No, Your Honor.

18 MJ: You’ll stipulate to his qualifications as a translator,
19  then?

20 DC: Yes, Your anor.

21 MJ: Okay, he’ll be so accepted. Go ahead.
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(6)&)-4,(6X7)(cs-¢
-, Iraqgi Local National, was called as a witness
fdr-tﬁetprésecution, was sworn, and testified as follows through an
interpréter:
MJ# i’ve got to ask you, when you interpret this, everything is
in the ﬁirét person. If he says, “I saw a blue car,” your .
interﬁrétation is not “He said he saw a blue car,” but “I saw a blue

7

car. You got?it?
INTERPRETER: I got it.
MJ:  You’ve probably done this before. Go ahead and have a
seat. And can you turn that one mike toward you? Go ahead, Major
wlm 002, b0 -2 |
TC: Yes, sir.

DIRECT EXAMINATION

Questlons by the trial counsel [Major - @)@0) 2 GQ (7} (d Z

Q.  Your name 13— >(b}é} -4; (é}(?)@)'%
R ——

Q. You are from Baghdad, Irag?

A. Yes, I am.

Q. Where were YOu in November of 20037
A. I was in camp.

Q. This was a U.S. Army military camp?
A. Yes, it was.
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1 | q. At Abu Ghraib?

2 A, fes, it was.

3 . Q. . Near Baghdad, Irag?

4 | A.: Yes.

5 Q.: At this camp, is there a place called the old Abu Ghraib

6 Prison nearby?

7 A. Yes.

8 Q. Is it a building with cells?

9 A. Yes.

10 Q. Did you ever go to this building?

11 é‘ A. I am right now in this building.

12 Q. - Did you ever go to the old Abu Ghraib Prison?

13 A. Yes.

14 Q. How did you go? ¢

15 A. There was a prdblem and T was*taken there.

16 Q. - How did you actually move to the prison?

17 A, There was six people with me, and they took us in a car.
18 Q. What happened next?

19 A, They put wire ties behind our back and they put us in a

20 small room.
21 TC: The witness placed his hands behind his back and then in
22 front of him outstretched.
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Q. Then what happened?
A. Then they put bags over my head--our heads.
TC: The witness simulated placing a bag over his head.
Q. What happened next?
A. fhen they took us one by one from our collars to;a

different room.

TC: The witness grabbed his collar with his right hand.

Q. When you got to this room, what happened?

A. They threw us altogether, one on top of each other.

to the ground on my knees and on my shoulder.

TC: The witness demonstrated a pushing motion and then
his shoulder.

0. Were you injured by this action?

A. Yes, on my hands and my knees.

TC: Again, the witness placed his hand on his shoulder

knee.
Q. Were you afraid at this point?
" A. Yes, I was.
Q. Were you crying?
A. Yes, I was.
Q. Were the other men crying?
A, Yes, they were.
| 384
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1 Q. Were there any screams?

2 A. Yes, there was.

3 Q.: Do you know what the soldiers were saying?

4 A.- No, I do not know.

5 Q. Was there any laughter from the soldiers?

6 A. Yes, there was.

7 Q. What happened to you next?

8 : A, Someone stepped on my head and my legs.

9 TC: The witness touched the side of his head and his right
10 knee.

11 Q. How hard did this individual stand on your head?:

12 A.  He put his whole weight on my head and then on my knee, and

13 I was screaming and crying.
14 TC: Again, the witness placed his hand on the right side of his

15 head and his right knee.

16 0. Did anyone step on your hands or your toes?

17 A. Yes, they stood over my legs.

18 Q. What happened next?

19 A. We were taken one by one and our bags over our heéds were

20 removed and our clothes were requested to be removed. My

21 acquaintanée, they ripped his clothes off.
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TC{ The witness simulated removing a bag from his head and then
movement towards his ieg with his knee.

WIf: They also took the tie wraps off and we took our own
clothés;off.

>TC§ Again, the witness made a motion as if to remove something
from his head.
: Q.v Were you ever punched or kicked at this point?

A. They then put the bags over our heads and someone held me
from behind, twisting my hand while another person came and thrusted
a punch to:'my chest.
| TC: The witness simulated his hands on his head again, his
hands béhind his back and then his right fist to his chest.

Q.j How hard were you struck with this punch?

A, It was a stroﬁg punch, and'I fell down and I lost'my
breath, thén I simulated that Irneeded help because I was out of
breath.

TC; The witness placed his hand to his chest again and then

motioned as if holding an inhaler on his face.

Q. Why did you simulate that you needed an inhaler?
A. I was afraid of being hit again and I wanted to see who was
hitting me.

Q. What happened next?
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A.' Thevbag was removed over my head, from my head, and an
inhaler was given to me. A female doctor came to me and started to
examine?me;

TC{ The witness mimicked pulling a bag off his head, placed his
hand On;his chest and then placed his hand as if an inhalervwas in
front of his face.

Q. Were the men around you still crying and screaming?

A. Yes, they were.

Q. What happened next?

A. They faced me towards the wall with an inhalant in my hand,
and I started to observe what was going on with my eyes.

TC: The witness made a motion with both hands as if placing an
objéct,‘and then pointed to his right eye.

Q. What did he see next?

A. I noticed that one of my acquaintances was placedvstanding,
or was placed in front of another fellow who was underneathiand they
weré~fhe was being forced to masturbate on top of the otherbperson.

TC: The witness simulated masturbation with his hand in front
of his groin.

Q. How exactly did they force this man to masturbate?

A. They hit him a few times and they took his hand and put it
over his groin area and motioned to masturbate.
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TC: The witness used his left hand to place it on his right

hand as if‘forcing the act.

Q. Did they make him complete the act of masturbation?
A. Yes. He was--I noticed that he wasn’t able to complete the
masturbatién.
Q. Did they force anyone to complete the act of masturbation?
A, Yes.
| Q. Did they force this other detainee to masturbate and

complete the act on another detainee?

A.b The other person did not complete. When I was looking,
they came and put a bag over my head and then I didn’t see.

TC: The witness simulated placing a bag over his head‘and
po_inting tC_D_ his eyes. (é)(é) ‘[// (b)(w @) ) L,l

Q. Did vthey make Mr.-masturbate, as well?

A. They grabbed me and placed one of my acquaintances under me
and placed my right hand on my privates and pushed me to maéturbate
over my acquaintance.

TC; The witness ensured a placing motion of both hands
outstretched in front of him. He placed on his left hand on his
right wrist to simulate forced masturbation.

Q. How did this make you feel?
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1 A. I felt--I was crying and I wished I would kill myself at

2 that point.

3 TC: The witness drew his left hand across his face.

4 Q. What happened next?

5 A. [Pause.]

6 ' Q. Sir, do you believe you can continue?

7 A. Yes.

8 Q. We will finish quickly. Were any individuals ever placed

9 on top of one another?
10 A. Yes.
11 Q. I'm going to hand you what’s been marked as Attachment 2 to

12 EroSecution Exhibit 1. Do you recognize yourself in this photograph?

13 'A.: Yes.

14 Q. How do you recognize$yourself?

15 A, I have a scar.

16 TC: The witness reached back to his right hip.

17 MJ; I'11l just note for the record that at an 802, counsel

18 indicated that this scar is unrelated to the incident and is simply a

19 means of identification.

20 TC: Yes, sir.
21 MJ: Go ahead.
22 Q. And is that you on top of this stack of ‘individuals?
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1 A. Yes.

2 TC: I'm retrieving Attachment 2 to Prosecution Exhibit 1.

3 Q. After this incident with the pyramid, what happened hext?

4 A, Someone hit my head with two hands on my ears, slamming

5 them.

6 Q. And then what?

7 A. I continued to cry and scream.

8 TC: The witness on a previous question indicated with his hands

9 to both sides of his head that he was struck. And with this

10 question, drew his hands across the front of his face.

11 Q. What happened next?

12 A. Then they took us to cells one at a time.

13 Q. And then what happened when you were in the cell?

14 A. They took us one by one to the cell that was flooded with

15 water, and they told us to sleep naked with a bag over our head in

16 the flooded cells.

17 Q. Was it cold?

18 A, Yes.

19 Q. Was there anything to cover you?

20 A, There was nothing there.

21 Q. Was he bound to the bed in any way?
22 A. Not at that point.
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Q. At some other point, was he bound?

A. The next morning shift, they bound us.

Q. They released him or....
A. The morning shift, they gave me a bed and clothes. At

night, they took it away.

Q. How many days did this last?

A.  Two days.
Q. Were you ever mistreated after this?
A. They tied me to the bed, the bed grid, one hand over the

other for 2 or 3 hours at a time.

TC: The witness placed his left hand in front of him.

Q. Was this in the next day or two after this incident?
A. buring the 2 days this happened.
Q. Because of this incident, have you changed your mind about

how you think about Americans?

A. I don’t have anything against Americans.
Q. Did this incident make you angry in general?
A. No.

Q. And how did it feel to humiliated this way in front of
others, particularly women?
A. I felt humiliated, and I have nothing to kill myself with.

Q. Does he still feel this way?
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1 A. Yes.

2 TC{ Thank you.

3 MJ; Defense, do you have any questions for this witness?
4 CDC: We do, Your Honor, thank you very much.

5 MJf Proceed.

6 CROSS-EXAMINATION

7 Questions by the defense [Mr ‘- (é/é{)—é/){lﬂ?(é’) ¥

8 Q. Mr.- you were placed in prison because you stole a
9 car? : é@&9'7)@96269’¥

10 TC: Objection, relevance.

11 MJ: Overruled.

12 WIT: No.

13 Q. Why were you placed in prison?

14 A, I don’t know. I was sleeping in my home.

15 ‘ ‘Q.: Who arrested you?

16 A. The Iragi Police.

17 Q. The Iraqgi Police?

18 A. Yes.

19 Q.. And did the Iragi Police tell you why you were being

20 arrested?
21 A. I don’t know.

22 Q. He did not know why he was being arrested?
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1 A. I don’t know. I was sleeping and they came and took me.

2 Q. Where did they take you?
3 7 AL To the Central Precinct.
4 Q. . And did the Central Precinct tell him why he was being

5 arrested?

6 A. They said, "“We suspect--we have a suspicion about you.”
7 Q.  With regard to what? ?
8 A.j For a robBery. I don’t know what the robbery is.
9 Q. Has he ever served in the Iragi Army?
10 TC: Objection, relevance.
G- L0
11 MJ: Mr.- what’s the relevance of that?
12 CDC: I'm just trying to determine exactly what his role was in

13 Iragi society, Your Honor.
14 MJ: I’11 give you a little leeway. But I mean, we don’t need

15 his whole history, do we?

16 cDC: No, very brief, Your Honor.

17 MJ: 'The objection is overruled. You may answer the question.
18 WIT: No.

19 | Q.  Why not?

20 TC{ Objection. What’s the relevance of the job he didn’t hold
21 have?

22 MJ: I’11 give you a little leeway.
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CDC: i’m not goihg too far.
_ MJ; What he hasn’t done I/m not sure is too relevant.: I}ll
overrﬁle it. Answer the question. Why wasn’t he in the Iraqi Army?
WIf: I wés working.

Q. The precinct, did the precinct send him to the prison?

A. Yes.
Q. And when did he arrive at the prison?
A.: I don’t know exactly.

Q. Would it have been October of 20037

A, Yes.

Q. And was he angry because he was placed in prison?

A.: No.

Q. Did he believe he had been placed in prison unjusily?
A. They put me unjustly there.

Q. And that did not make him angry? That did not make you

angry?
A. No.
Q. While you were in prison, you became involved in a fight.

Is that correct?

TC; Objection, Your Honor, if we could just specify when this
is, if this is covering the entire period of time or identified
events.
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| ' CDC: Well, I was going to ask--Judge, I'm going to get there.
2 MJ: I’'m assuming you're going to ask about the fight that got

3 him transferred.

4 CDC: Sure, of course.

5 ' MJﬁ Okay, what wasvthe answer? Was he involved in a fight?

6 WIT: A fight amohgst ourselves.

7 Q. And did--a fight amongst yourselves, when did this occur?
8 A. I don’t know exactly.

9 Q._ Was it soon after he got there?

10 A. You mean after they sent me to the torture?

11 Q. After they sent him té the prison, did this fight occur

12 shortly after that?

13 A. No.

14 Q. Why was he taken from the prison to the old prison?

15 A, There was a fight and I was taken there.

16 Q. And what did he do during the fight?

17 ' .A.‘ It was one tent and we had a fight about the food.

18 Q. Did the Americans come, American guards come to stop the
19 fight?

20 A. No.

21 ' Q.' No Americans came to stop the fight?

22 A. No, no American came. We stopped by ourselves.
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Q.

And then was he removed to the other location where the

abuse occurred?

A,

Q.

A,

0.

Yes.
And does he know why he was removed to there?
I don’t know.

He doesn’t know. Does he think that perhaps it was because

of the fight?

A.
0.
A.

Q.

Yes, because of the fight.
So he did see some Americans that night who took him?
Yes.

Does he know if any Americans were hurt that night because

of the fight?

{The

A,

Q.

A,

CDC:

MJ:

TCr

No Americans were hurt. It wasn’t a fight with Americans.
And did he hurt any Americans that night?

No.

ﬁothing further, Your Honor, thank you.

Trial counsel, anything further?

No, Your Honor.

witness was excused and withdrew from the courtroom.]

MJ:

TC:

Trial counsel, that was your only live witness?

Yes, sir.
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MJ: i’m going to let you go, but I want to do a couplé things
before Qe do that. With regards to findings, it would seem to the
court>that'Specialist Megan M. Ambuhl played no role in the
conspirécy_and therefore should be deleted from that specification?

: TC* i agree, Your Honor.
. MJ{ i’m assuming there’s no objection to amend the
specification?

CcDC: ﬁo, that’s correct.

MJ: And the other thing, just to clarify, to make clear that on
Speqifiéation 3 of Charge III, the maltreatment that the court
believes the accused was provident to was ordering the detainees to
masturbate in front of other detainees. The ordering of the
detaineés fo strip was not maltreatment, but does put the
specification in context and therefore is kind of an additiénal fact
oﬁly,'but the court is not considering that maltreatment, since that
appeared té be the SOP. That was just to clarify the court’s
findings. ;There will be no amendment of the specificationf

TCi Yes, sir.

MJ: Let’s go ahead and take lunch and then we’ll come back.
The court’s in recess.

[Court recéssed at 1242, 20 October 2004, and reconvened at 1338,

20 October 2004.]
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MJS The court is called to order. All parties are again
present that were present when the court recessed.
Trial counsel, do you have any documentary evidence to
present:on sentencing?
TC: Yes, sir. We have four documents, first, the 2-1 and ERB.
MJ; bDefense, have you had an opportunity to review Prosecution
Exhibit 2 for identification, which appears to be the accused’s
personnel records? |
DC: Yes, Your Honor.
MJ{, And you’ve made some pen and ink corrections?
DC: Yes, Your Honor.
MJ Trial counsél, any objection to the pen and ink
corrections?
iTC: No, sir.
~MJ: Defense counsel, any objection to Prosecution Exhibit 2 for
identification with the pen and ink corrections?
DC: No objection, Your Honor.
MJ : Prosecution Exhibit 2 for identification is admitﬁed.
- TC: Sir, the next exhibit is a collection of Buckingham Prison
training records of the accused.
MJ: Any objection?

DC: None from the defense, Your Honor.
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1 MJ: Prosecution Exhibit 3 for identification is admitted.

2 TC# The‘next document is PLDC training records of the accused.

3 MJ# Any objection to Prosecution Exhibit 4 for identification?

4 DC% No, Your Honor.

5 MJf Prosecution Exhibit 2, 3 and 4 are all admitted.

6 - Any other documentary evidence, trial counsel?

7 -TC{ Yes, sir. Finally, there is a one-page, it should just be

8§ a one—page excerrpt from the -report, the -15-6. Cﬁﬁ@g(bm@”&

9 MJ: That’s marked Prosecution Exhibit 5 for identification.

10 Any objection?

11 DC: No, Your Honor.

12 MJ: Prosecution Exhibit 5 for identification is admitted.

13 TC: Sir, that is all the documentary evidence the government
14 has.

15 MJ: Does the government havé any further live testimony you

16 wish to preésent?

17 TC: No, Your Honor.

18 MJ: fhe government rests?
19 TC: Yes, sir.

20 MJ: Defense?

21 CDbC: Thank you, Judge. At this juncture, I think we’ll call

22 Staff Sergeant Frederick for an unsworn statement.
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MJ:

Proceed.

[The acdused took the stand for an unsworn statement.]

QueStio&s
Q.

where you
A.

Q.

'Q.

UNSWORN STATEMENT
by the defense [Mr. -: C%)' ‘// (‘5)(‘7/[/6) d
étaff Sergeant, I wonder if you could explain to the judge
grew up.
I grew up in a small rural area in western Maryland.
And where was that? . ¢
in Oakland, Maryland.
How long did you live there?
I lived there for 30 years.
How old are you now?
38.
Did you graduate from‘high school?
Yes, sir.

Tell us a little bit about your military experience after

high school. When did you join the service?

A.

I joined my senior year in high school and left for basic

training after I graduated from high school.

Y

And you’ve been in either the National Guard or a Reservist

since then?

A,

Yes, sir.
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1 | Q. . How many times have you served on prolonged active duty?

2 A. This is the second time.
3 Q. . When was the first time?
4 A. The first time was Operatiéon Noble Eagle and from

5 pt ; - , ,
September (\5,@)4’(6)(7@)’[%)
6 MJ: Just a second, Mr. - [CW4- crawls across floor.]
_(L)&) 2, B0 2.

7 Mvr. R vhat's goinM

8 Cw4 7 They can’t hear it in the back, sir. Somebody did
y

9 somethiﬁg.
10 MJ: The court will be in recess.
11 [Court recessed at 1247, 20 October 2004, and reconvened at 1250,

12 20 October 2004.]

13 . MJ: Court is called to order. All parties are again present

14 that were present when the court recessed. Mr. ? |

15 CDC: Thank you, Judge. 7 @)(@ 4)@)3@)),,?
16 . } UNSWORN STATEMENT [Continue/d:],f«""’/

17 Qu'es.tionjs by the defense [Mr. -/'//

18 Q. You were saying that you spent two tours on prolo'nged

19  active duty. When was the first one?

20 A. The first time was after the strikes on American territory
21 in Septe{mber 2001.

22 Q. And what did you do?
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A.. I did Homeland Security at the U.S. Army War College in
Carlisle, Pennsylvania.

Q.; And what period of time was that?

A.i That was from September 2001 until August 2002.

Q.f And then when were you called up for----~

A. February 2003. : :

Q. And you’ve been here ever since?

A. Yes, sir.

Q.- Your civilian employment after you left high school, what
was 1it?

A. My very first job was working in a marina on a recreation

lake where I grew up.

Q. And then?

A, Then I went to--had several other seasonal jobs and then I
worked at Bausch and Lomb making Ray Ban sunglasses for 7 years.
Then I wénf to school for a couple years and did some odd jobs. Then

I was hired in 1996 at the Virginia Department of Corrections.

Q. So you didn’t start corrections work until 1996, is that
correct?
A.  Yes, sir.

Q. And where did you do that?

A. In Buckingham, Virginia.
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| Q. Can you tell us a little bit about Buckingham, Virginia?

2 A.V Buckingham, . Virginia is a very small town.

3 0. Rural?

4 A, Very rural, country.

5 - Q.  What sorts of things does one do in Buckingham, Virginia®?

6 A. Hunt, fish, that’s about it.

7 Q. Friends there?

8 A. fes, sir.

9 Q. And as I understand'it, you met your wife there. 1Is that

10 right?

11 A. Yes, sir.

12 Q. How did you meet her?

13 | A, I met her, she was a training officer.

14 Q. TWhere?

15 A. - At Buckingham Correctional Center.

16 Q. And when did you marry her?

17 A. We married in 1999.

18 Q. In 1999.

19 A. Yes, sir.

20 Q. Now, is that your first marriage?

21 A. Yes, sir.

22 Q. And did you bring any children into the marriage?
403
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1 A. No, sir.

2 . Q. Did she bring any children?

3 A.  Yes, sir.

4 Q. How many?

5 A. Two.

6 " Q. And how old are they now?

7 A. The oldest one is 19, the youngest one is 14.

8 Q. And the 19-year old is where?

9 A. She’s going off to college, but still living at home.
10 ' Q. And the l4-year old?

11 A. She’s in her freshman year of high school.

12 Q. What sorts of things did you do in Buckingham?

13 A. Hunt, fish, go to ballgames with my daughters, any kind of

14 school activities, things of that nature, cookouts.
15 Q. This prison that you worked at, does Virginia strétify

16 prisons in terms of the types of inmates that go to....

17 A. No, sir.

18 Q. What level of prison were you at?
19 A. I worked at a level three prison.
20 Q. What does that mean?

21 A. That means it’s a medium security.
22 Q._ Medium security.
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Yes, sir.
And what kinds of men, I presume it’s all men?
Yes, sir.

What kinds of men find themselves going to Buckingham

Prison? What were some of the offenses they would be convicted of?

A.

For all kinds of offenses, murder, drugs, kidnapping,

sexual events, sexual molestation, any kind.

Q.

~A.

A.

Q.

And you’ve been there now for 7 years, is that correct?
Yes, sir.

éo you started out at the lowest level?

Yes, sir.

Did you receive training in correctional facilities?

?es, sir.

And did that training include how to deal with inmates?
Yes, sir.

Did it describe that you could not, in fact, abuse inmates?

Yes.

- And you learned that from this training.

Yes, sir.

Tell us how structured the place was, in other words, the

rules and regulations. Were there lots of rules and regulations?
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1 A. . There’s lots of rules and regulations that I have access to
2 throughout;the facility. 1It’s very well run. There’s ruleé and

3 regulations for anything that can happen and will happen inSide the

4 facilitf.

5 Q. Were you ever left to 'guess what your course of cpnduct was

6 to be or what course of action you should follow at that prison?

7 " A. No, sir.
8 Q. And why not?
9 A, Because we go through training every year. We take a week-

10 long class every year to--recertification. And also, I hafe access

11 to, in five different locations throughout the facility, to view the
12  rules aﬁd regulations.

13 Q. Tell me this if you would, what about the manner in which

14 you’re led. Do you have significant leadership at all times of the

15 day?

16 A.. Yes, sir.

17 Q. And what do you mean by that?

18 A. i have a building supervisor, which is a sergeant. I have

19 a building commander, which is a lieutenant. And I have two watch
20 commandérs, which are captains or lieutenants.
21 Q. Does that include when you are doing this at night?
22 A. Yes, sir.
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Q. So if there’s a problem you got, what SOP would you follow
at your prison?

A.; I would go--if it was something I couldn’t resolve myself,
I-wouldfspeak to my immediate supervisor, the building sergeant.

Q. And if he weren’t helpful?

A, I would go to the building lieutenant.

Q. If you did something to a prisdner at your prison, the sort
of things that you did here, would that prisoner have the capacity to

complain about you?

A. Yes, sir.

Q. And is that a significant deterrent at your prison?

A.  Yes.

Q. In all the years that you have been a prison guard, have

you received any reprimands at all for your conduct towards.
prisoners? |

A.  I've received one.

Q. And what was that for?

A. That was for failing to wear a uniform to work, a dress
uniform_when I wore a utility uniform.

Q. But that has nothing to do with treatment of prisoners.

A. No, sir.
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In the 20 years you served in the military, other than

what’s happening now, have you had any disciplinary action against

you?

A.

Q.

I've had one negative counseling statement.
And what was that about?

For being 5 minutes late to formation.

And in 20 years of service, that’s it?

Yes, sir.

And 7 years of service to the prison.

Yes, sir.

is that correct?

fes, sir.

The prison, when you enter the prison at Buckingham, what

are the procedures for an individual entering the prison?

A,

As soon as you enter the front door, you are searched, pat

down searched, then you walk through a metal detector.

Q.
number?

A.

Q.

Are the prisoners all identified when they come in by

Yes, sir.
That’s what you’re used to.

Yes, sir.
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1 Q. Is it fair to say that you’re used to a highly structured

2 environment in the prison?

3 , }A.f Yes, sir.

4 Q.i At Buckingham?

5 : 'A.% Yes, sir.

6 Q. Let’s turn now to some of your National Guard service and
7 Reserve service. Have you ever received training to be a prison

8 guard in the military context?
9 A, No, sir.
10 Q. In fact, when you came to Irag, what were your principal

11 responsibilities?

12 A. Law and order at the city of Al Hillah.
13 'Q. And what sorts of things did you do?
14 A. There, I was in charge of the operations section of the

15 Headquarters Platoon. I ran the radios, the mission logs, things of
16 that nature, operated around the area there and within our bompound.
17 : Q. Wheh was it that you first learned that you would be

18 leaving that duty assignment and going to Abu Ghraib?

19 A. Approximately the middle of September 2003.

20 Q. And what did your unit do to effect that? What did your

21 unit do to make it so?
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A.; We split the company into two sections. The first half
went to Kuwait for I think 7 days, and then they came up and went to
Abu Ghréib:and the second half of the company went down to Kuwait,

and then they came up in the middle of October.

Q. And what was the purpose of going to Kuwait?
A, To get supplies, re-supply for the next mission._
Q.  And when did you, in fact, get there?
AL I got there approximately 9, 10 October 2003.
Q. How were you selected to be the NCOIC of this prison
somprex? GEf2-H0E-2

A. Captain—and Captain_ the company commander,

knew thdt I had civilian corrections experience. So they, in turn,
told me, “We want you to show us how to run a facility, how it should
be run. We want your suggestions,” things of that nature. “We want

you to be the NCOIC of the prison.”

Q. Have you ever run a prison before?
A. No, sir.
Q. bid they inquire of you as to what your real knowledge of

prison management was?

A, No, sir.
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Q. In other words, did they just assume that because you had
“prison” behind your name.that you were going to be a fountain of
information on prisons?

A.  Yes, sir.

Q.. Did you discover rather gquickly that Abu Ghraib was not
quite the same as Buckingham, Virginia?

A. Yes, sir, the very first night.

Q. - What did you discover upon your arrival at Abu Ghraib about
nudity émongst the detainees?

A. While I was doing the right seat ride, the relief in place
with the 7éd Military Police Company, the NCOIC of the nighfshift, I
was going around with him, and he took us through 1 Alpha and 1 Bravo
on a liftle tour and showed me where everything was. And I noticed
that detainees were naked in their cells, handcuffed to the doors
wearingffeﬁale’s underclothes, and I asked him what the deai was
behind fhat. And he told me that the reason they cuff them to the
doors wés military intelligence didn’t want these detainees talking
amongst themselves. So for punishment, they would, when they were
caught talking, they would handcuff them to the doors. The:nudity
thing'was,:he sald it was to humiliate them, degrade them for
military intelligence purposes, that it was very embarrassing toibe

seen--for an Arabic male to be seen by another male nude.
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Q.  So, the very outset of your coming to Abu Ghraib, you found

these circumstances td exist. 1Is that correct?

A.E Yes, sir.

Q. . Did that seem inconsistent with your view of prison
managéménté

A. Yes, sir.

Q. What, if anything, did you do or say to try and gain some

guidance with respect to those matters you’ve just described?

A.: Once we got back up to the office, the very first night
that I was:talking to him, I asked him if there was any SOPS, any
rules and regulétions or ARs or>FM, manuals. He said therejwasn’t,

that he would try to find me some, and that was the end of that. I

nevér'did see it. I asked a couple times.
Q. Do you know what AR 190-8 is?
A. As of then, no, as of January 2004, vyes.
Q. What is it? |
A. It deals with civilian internees, detained persons.
Q.  Did anyone in your unit ever provide, or did anyone,

period, ever provide you with a copy of AR 190-8?

A. No, sir.

Q. This document, as you know, is the document that is the
foundational document for running prisons. Is it not?
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A, Yes, sir,

Q.: And you never received 1it?

A.‘ No, sir.

Q.  You were never trained on it?

A.i No, sir.

Q. - You never saw it with any commander?

A. No, sir.

Q. Now, at your prison in Buckingham, do you have law

enforcement coming in to interrogate prisoners?

A. No, sir.

Q. Do you know what a ghost detainee is?

A. Yes, sir. |

Q. What is it?

A. . That is a detainee that’s there physically, but he’s not on

paper. He doesn’t have a number. He’s not registered within the
system.

Q.. One of the procedures that was in place, however, was to
glve éach detainee a number. Isn’t that correct?

A. Yes, sir.

Q. And so even within that system, that failure to give a
ghost detainee a number was a violation of even the few regulations
that existed at Abu Ghraib, was it not?
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A. Yes, sir.

Q.; What numbering system was employed? In other words, was
there a%difference between two different sets of people?

A.é I was told from military intelligence soldiers that the
five diéit numbers were common criminals. Detainees with six digit
numbers;wefe of military intelligence value.

Q.: And as I understand it, Tier 1A and 1B were the six digit

numbered folks?

A. fes, sir.
Q. And the five digit numbered people were elsewhere. Is that
correct?
A. Yes, sir.
Q. When you got to Abu Ghraib and had been there for a while,

can yéu'deécribe for us what the living conditions were like?

A.: It was very terrible. There was lots of mud, rain. We
didn’t have no showers. We had cold water showers that was outside.
It was cold. The buildings were dirty, crawling with rats. Just,
youvname if, pigeons, pigeon feces all over the floor.

Q.: What were your facilities for feeding the troops at that
point in time? |

A. In a military kitchen trailer.

Q. And you had the nightshift. 1Is that correct?
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A. Yes, sir.

Q.  Was there a midnight meal?
A. . No, sir.
Q.- So for the nightshift, when did you, in fact, eat?

A.i My shift began at 1600 in the afternoon, and approximately
between 1700 and 1800 is when myself and my other soldiers ate.

Q. And what about breakfast and lunch?

A. Most of us were so exhausted after the shift would end at
04 in the morning that we’d go back and go to sleep, so we never ate

breakfast, and we was always asleep for lunch, or I was.

~ Q. So you and many others were one meal a day?
A. Yes, sir.
Q. And I mean, you’re talking about a 12-hour shift, are you
not? ' |
. Al Yes, sir.
Q.. And how long a period of time did you work 12 hours a day
continuousiy?

A. i worked approximately 10 straight day--30 straight days
before I took one off, just because I wanted to be there. And then,
we worked 10 days straight, take a day off, then we got a couple more

soldiers to relieve some others and we got it down to 7 days. And by
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the end:of'December, we got it down to where you’d work 4 days and
take one off.
Q. But in the beginning, during the period of time when some
of thésé incidents occurred, you were working straight through?
A.; Yes, sir.
- Q. Tell us a little bit about force protection. What kind of
circumsﬁanCes were you in from the perspective of attacks? -
| A.: There was lots of mortar attacks, RPG attacks, gunfire
every night. There was multiple rockets flying overhead.
Q. Can you describe for ﬁs in your own words the level of
stress YOu€were under while you were at Abu Ghraib?
A.j Very high, the most I’'ve ever had in my entire life.
Q. I want to shift a little bit now to the manner in which
things were conducted there. The dayshift ended at 16007
A., Yes, sir. |

- Q. . And the nightshift took over?

A. Yes, sir.

Q. Was your company properly staffed or was it understaffed?
A. No, sir, it was understaffed.

Q.. Who above you spent time in that prison at night?
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. (B0 ,800-<
A. Sergeant First Class- was-(but he would only

stay until approximately'midnight. And Captain -, he would be
goné by;1700.

Q.: So insofar as senior leadership is concerned, the kind that
you:weré used to at Buckingham, the buck stopped with you?

A. Yes, sir.

Q. On most nights or on most all nights there?

(AG) 2,eDe> -2

A. Yes, sir. (jjjji W Jidn’'t start staying later in
the evenings until the end of November, I believe.

Q. Now, you did have some assistance from the Iragi Police.

Is that correct?

A. Yes, sir.

Q. Give me an assessment of the assistance the Iragi Police
provided.

A. Not very much at all.

Q. And why do you say that?

A. - They were very corrupt. They were lazy. They didn’t do
what you’d tell them to do. You’d try to tell them the American way
to do things. They would do it for about 15 minutes and then they’d
go back out to playing cards and smoking in the hallway.

Q. When you say corrupt, tell us what that means in terms of

the safety of American troops.
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"A.  When they came through the gate,! tﬁéy‘wéren’t——when they
came onto the facility, they were not patted down or searched for any
kind of contraband or anything.

Q.: And what was the result, based upon your own observations?

: A.; There would be drugs, notes, maps of the facility; of Abu

Ghraib.. There would be weapons, even clothes they would bring in to

help the prisoners escape, bring in firearms, ammunition, bayonets.

Q. For the priscners.
- A. Yes, sir.
Q. Now this circumstance came to a head, did it not, at one

point in time?

A. Yes, sir.
Q. And when was that?
A, Two days before Thanksgiving.

Q. Could you tell the judge what happened 2 days befpre
Thanksgiving?

A. A 9-millimeter pistol and eight or nine rounds of
ammunition, two bayonets were smuggled into the institution and given
to a Syrian detainee in 1 Alpha that has no access to Iraqi‘Police.

Q. And the Iraqi Police smuggled these things in?

A. Yes, sir.
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VQ. And the Syrian detainee ended up with a loaded
9;millimeter. Is that correct?

A. Yes, sir.

Q. Could you tell the military judge what your role was in
correéting.that situation?

A. I was called down there and they advised me of the
situation, said that a detainee had acquired a weapon, somebody,
another detainee had told him. So at that time, LieutenantQColonel

(D)2 ,0-2
_ came down, which is from military intelligence. I advised him
of it. He.said, “Okay, let’s go and get this weapon.” So, I grabbed
every handcuff I could because I didn’t know which detainee it was, I
just knew it was on the top éide on the top tier, and I handcuffed
and flex—cﬁffed every prisoner to the cell door with their hands
eﬁposéd‘to‘where I could see them. And then that’s when the detainee
started shooting. The other NCOIC shot him with a non-lethal round
in the cheét and he continued shooting. He shot him three more times

with non-lethal, and he was still shooting. A couple of us were shot

at at‘close range.

Q. “A couple of us,” meaning yourself?
A. Yes, sir.
Q. Can you explain to the judge what happened when ybu were

the target?
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A. . I was trapped in a corner because he was down next to the
wall. There was no exit. And while I was standing there waiting for
him and;hobing he would stick his arm out and try to shoot aown the
walkwayfwhen I could grab the weapon, but then I figured he‘wasn’t
goihg'té come out so I snuck around to the other side. I had my 9-
miliimeter drawn on him and as soon as he made eye contact with me,
he was standing there and just giving me this crazy look thét I'1ll
never forget, and he fired and it hit right beside my headg

0. And eventually he was subdued, is that correct?

A. Yes, sir.

Q. And what did you then all of you do with the Iraqi Police
that Ij.ight? ‘ @)@)52{6)@)C’Z

A. That’s when the military--I guess Colonel—:got a hold
of some interrogators. They all came down and they gathered up every
one of the.IPs that were there and stood them in a hallway,:strip
searched them and started interrogating the Iragi Police and it just
turned int¢ a nightmare from there, total chaos.

| Q.» In other words, the police who were supposed to be
assisting in your protection who were never padded down, ended up
being detainees themselves. Is that correct?

A. Yes, sir.

Q.  And were interrogated by our own military intelligence?
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A. . Yes, sir.

: Q.; When you say “It went crazy from there,” what do you mean

by that?
A.: It was just, there was people running everywhere,
screamiﬁg.i Dogs were running. The Rapid Force was in there

searchiﬂg——helped search the cells because we had had intel there
might be some more weapons and it was just total chaos. People were
running.everywhere. The dogs were barking.

Q. - Staff Sergeant, I’d like to talk to you about--we’re going

to introduce eventually into evidence the Fay report, and there are

- many mentions of you in the Fay report. I'd like to talk about some

of the incidents that are mentioned in the Fay report if I could.
, BI04 6O - ¥ |

MJ: Mr. we’re only talking about the unclassified
version of the Fay report here?

CDC: Absolutely.

MJ: Just to make it clear on the record.

CDC: ?es, of course, only the unclassified version.

- MJ: Okay, go ahead.

Q. Let’s discuss firstly, you’ve already testified that when
you got there you saw nudity in the various forms you’ve described.
Is that correct? V

A. Yes, sir.
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1 Q.? Now, on October the 25th, 2003, could you describe for us

2 whaf YOﬁ observed with respect to military intelligence and:their

3 treatmeﬁt of certain detainees? And if you’ll address yourself to

4 the judée.

5 A.é I observed them, when I went down to make another:security
6 cheqk:in 1 Alpha, I observed them in placing some detainees in sexual
7 pdsitions, handcuffing them together while they were nude.

8 Q. Now, was this the first time you had seen the use of sexual

9 positioﬁs as a technique?

10 A.E ?es, sir.

11 Q. is that the first time?

12 A.  Yes, sir.

13 Q.' And that was 25 October?

14 A. Yes, sir.

15 ' Q.? You’ve seen the nudity being used, but not in a dynamic way

16 before, right?

17 - A, Yes, sir.

18 ‘Q.- Now, did you report this to anybody?

19 A.i No, sir.

20 Q. Let me ask you generally, because I think the testimony

21 will show eventually that very few people said anything. You had
22 this training. You’ve already told the judge that you were wrong,
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1 but I tﬂink we need to know, if you saw these things and they

2 offended yéu, why would you not tell somebody?

3 , A.% i didn’t think anybody cared what happened. I knew it was
4 wrong»ts do, but I just didn’t think anybody cared what happened to

5 the detainees, as long as they didn’t die.

6 0. Were you afraid of anything?

7 . A. Yes.

8 Q.r Like what?

9 A. I was afraid of retaliation from other soldiers.

10 Q. And why would you be afraid of retaliation from cher

11  soldiers?

12 A. Because there was a lot of high stress. We all walked

13 around with our weapons loaded with a round in the chamber.

14 Q. And you think that if you had said to a higher up} “So and
15 so has done this,” that there would have been personal retaliation

16 against.you?

17 A. I felt that sometimes, yes.

18 Q. Had you ever been placed in a leadership positionilike this
19 Dbefore?

20 A. No, sir.

21 Q. At any time in your life.
22 A. No, sir.
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1 Q.l And that October 25th incident, who was the moving force of
2 that inéidént? Was it the MI people or was it the MPs?

3 'A. . The military intelligence soldiers.

4 0. Now, there came a time on November the 4th, I believe, when
5 a ghostédetainee’entered your facility. 1Is that correct?

6 "A.  Yes, sir.

7 Q. And he left dead. 1Is that right?
8 A. Yes, sir.

9 Q.i Could you tell the military judge what you know about that

10 circumstance?

11 A. I came to work at approximately 1530 that afternoon, and
B)e)2;)7)€) -2

12 Sergeant _that works 1 Alpha came running up to me and said

13 that we had an OGA prisoner, a ghost detainee, didn’t last 15 minutes

14 in here.

15 Q. I was like, “What happened?”

16 | A. He said, “They killed him.”

17 Q. I said, “Who?”

18 A. He said, “OGA.” So I left to go with that, Captain

LIG)7-LXN0) -2
19 he came by and I talked to him for a few minutes. He told

20 me about it, so I just couldn’t believe it. So I got the key, found
21 the key to the shower. I said, “Well, where’s the body?” He told me
22 the body was in the shower in 1 Bravo packed in ice in a body bag.
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1 So later that night when things settled down for a few minutes, I

2 found a key, spare key, and went down because I just couldn’t believe
3 there was a dead body in there. And sure enough, there it was.

4 Q. And what did you learn about how this body, which was

5 stored in a shower in a bag of ice, was removed from the prison the

6 next day? Q@)Zj(é/{z}@l
7 A. When I came to work the next day, I asked Captain

8 if the body had been removed. He said, “Yes,” and he said, “The

9 medics should’ve got an Oscar award for the performance they did.”

10 And I said, “Well, what do you mean?” He said, “They put the OGA

11 prisoner on a stretcher with an IV in his arm aﬁd took him down a

12 hallway acting #like they was doing CPR on him.” And he was real

13  impressed on how they performed their activity.

14 Q. So now you’ve seen nude people in cells. You'’re seeing

15 detainees in sexual positions at the behest of MI.

16 A. Yes, sir.

17 Q. You’re seeing the OGA, those that come in on cat’s paws,

18 Jjust appear in the mist....

19 A. +Yes, sir.

20 Q. Kill a man...

21 A. Yes, sir.

22 Q. And it’s now November the 4th.
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1 A.: Yes, sir.

2 Q.; Is that correct?
3 A.; Yes, sir.
4 Q.; Now we come to November the 8th, and what happenéd on

5 Ndvembe£ the 8th with these seven men who came to Tier 1A? What were
6 you told, specifically?

7 A.: I was told that they were involved in a riot, that they

8 brougﬁt:thé ringleaders to the hard site. And the escorting officers
9 told me that they might have information about the possible escapes a
10  couple days before, and they were in possession of multiplevweapons

11  and the ringleader had thrown a rock and hit a female soldier in the

12 face.

13 Q.: That’s what you knew.

14 A, Yes, sir.

15 Q. bid that make you angry?

16 iA.s Yes, sir.

17 ' Q.: You struck this man who was in here today. 1Is that

18 correct?

19 A. Yes, sir.

20 Q. And you struck him in the chest.
21 ' A.: Yes, sir.

22 Q. Why?

018596
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1 . A, I was just angry.
2 Q. 2nd I think that everybody would like to understand, but

3 before I say that, then this pyramiding action started?

4 A.i Xes, sir.

5 . ‘Q.? And who initiated that?

6 A.i Specialist Graner.

7 Q. And why, again, why didn’t you stop it?

8 A. i didn’t think anybody cared anymore after the things that

9 I haﬁ séen. It just seemed like nobody cared what happened.

10 Q.i Tell me about your relationship with Specialist Graner.
'11 How did ‘that work? What kind of guy is he and how do your

12 perSonaiities mesh?

13 'A.i He kind of...we didn’t really hang out a lot. Wevweren’t
14 real goéd friends even though we stayed together in the same tent in
15 Al Hillgh.; But it was just somebody who I associate with, no close

16 friendship.:

17 » Q.  Was he a dominant personality?

18 A, Yes.

19 Q.i In what sense?

20 A.. He could pretty much talk you into doing just aboﬁt

21 anything he wanted.
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Q.E And were you concerned about coming up against him from a

leadership perspective?

A.i In a way, yes.
Q. Why?
_ A. . I was kind of--after some of the stories that I’'ve heard

him talk about, I was a little bit afraid of him.
Q. . But then something different happened. He may have done

the pyramid, but then you initiated the masturbation. Isn’t that

correct?
A. Yes, sir.
Q. That was you. That wasn’t Graner. That wasn’t anybody

else, .and ﬁobody ordered you to do it. Is that correct?
AL fes, sir.
é.‘ What happened?
A. I just went and grabbed their arm and placed it on their
genitals aﬁd moved it back and forth and told them to masturbate.

Q. And how long did this last?

A. From the time it started to the end, it was approximately 3

to 4 minutes.
Q. And did they all stop?
A. Yes, sir.

Q. All three of them?
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1 A.% Except for the one, he didn’t want to stop, so I put him in
2 an isolation cell by himself.
3 Q.f So one of the three who you showed to masturbate continued

4 to mast@rbate. Is that correct?

5 A.% Yes, sir.

6 ' Q.: And you put him in a separate cell?

7 A, Yes, sir.

8 Q.: Did you then leave?

9 A.; Yes, sif.

10 ' Q.: Did you have any role in instructing these men to engage in

11  what appears to be simulated oral sex with each other?

12 A. No, sir.

13 Q. So this young man who testified today about that happening

14 to him, you weren’t there for that?

15 A. ﬁo, sir.

16 Q. Now, there was another--there were three other people I’d
| G-+, @) Tes-¢

17 like to talk to you about. There was a {ernpioyee named (NN -

18 1Is that correct?

19 A. Yes, sir.

20 Q. And as I understand it, you and Mr. —were involved

21 on the night of the IP problem, the Iraqi Police problem. Is that

22  correct?

429 018599

ACLU-RDI 1754 p.232
DOD-041778



10
11
12
13
14
15
16
17
18
19
20

21

A. | Yes, sir. (A)@)"/ ; (/9)(7)@) \71
Q Now, did —give yoﬁ specific instructions to hit

pressure points on this man he was interviewing?

A.i Yes, sir.

Q. And was the man he was interviewing an Iraqgi policeman?

A..\ Yes, sir. |

Q. So we have a - employee interrogating an Irag policeman
who is paic;l by the United States? (6](6}5‘; (fé}ﬁ)ﬁ'gﬁjf

A. Yes, sir.

Q. And you are being told by this - employee to apply
pressure points to him. Is that correct?
A. Yes, sir.
Q. And you did it.
A, Yes, sir.
Q. Did you also .twist the man’s handcuffs so that his wrists
were bent?

A. I twisted it a little bit and applied a little bit of

pressure.
- uajor (R 80 '”2)@[%‘@) "
TC: And I apologize, Your Honor. B i’
MJ: Sure.

430 018600

ACLU-RDI 1754 p.233

DOD-041779



1 TC: Apparently there will be an EOD detonation in a few
2 moments. I don’t ‘know if you want to recess, Your Honor. Just so

3 that all the parties are aware.

4 MJ: I hear other explosions. Sincé we know it’s coming, go

5 ahead, ur. W (B)% 6I0NC) -

6 CDC: Thank you very much, Your Honor.

7 Q.i Now, the second person I want to talk to you about is Mr.
ib‘ei-'v 'iw@ ¢ -

8 Was he also a civilian contractor?

9 ~ A, Yes, sir.

10 _ ‘Q.: How frequently would you see him?

11 A.' I would see him two or three times a week, maybe four.

12 Q. What, if any instructions, did he give you?

13 A. He wanted--basically, he just said, “Treat them like shit.

14 Treat this one like shit. Put the dog on this guy as much as you

15 can, intimidate them.”

16 Q. But the dogs didn’t come until when?

17 A. Around the middle or the end of November, I belie&e.

18 Q.v The dogs came.

19 A. Yes, sir. (b)b)-# (@G)CC)’L/

20 Q. And what did ell you should be done with the
21 dogs?:

22 A, To let them intimidate certain detainees.
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1 Q. And did you?
2 A. Yes, sir.
3 Q. Now, you’re not charged with that offense, but that did

4 happen, right?

5 A.  Yes, sir. 651§J79Z%§U@71¥

1
5

6 Q. And you’re not charged with the —offense, but that

7 did happen.
8 A. Yes, sir.

9 Q. And there was another MI person that you dealt with,
-2, E) -2~

11 A. Yes, sir.
12 Q. She was a specialist, I think?
13 A. Yes, sir.

14 Q. Did she also provide you with instructions on how to treat

15 detainees?

16 A. Yes, sir.
17 Q. Can you give us some examples?
18 A. Just PT them rigorously until they get tired, worn out.

19 Take their cigarettes. Don’t give them any cigarettes, things like
20 that.
21 Q. When you say “PT them v¥igorously,” that sounds very polite.

22 Did you force them to exercise to the point of exhaustion?
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1 A.  Yes, and yell at them a lot, yell at them.

2 Q. And the point was?
3 ~ A. To set the conditions for interrogations.
4 Q. : Now, there were several things that I think that you did

5 while you were in that capacity as the nightshift NCOIC, and I would
6 like to ask you whether or not you engaged in the following

7 activities: Did you cause these detainees to be sleep deprived?

8 A. No, sir.

9 Q. Did you cause these detainees to eat different things?
10 A. No, sir.

11 Q. Did you put them invstress positions?

12 A. No, sir.

13 Q. You didn’t do any of these things. Who did?

14 A. épecialist Graner did.

15 'Q.: éo where did he get that information from?

16 | A.V He got that from the people who work in military

17 intelligence, soldiers.

18 Q. But you knew these things were happening.
19 A. . Yes, sir.

20 0. And you did not complain about it.

21 | A. No, sir.
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Now, there was something called environmental manipulation

that was done, too, putting people in cold rooms or hot rooms. TIs

that correct?

A.

Q.

A,

Q.

¥es, sir.

Was that doﬁe?

Yes, sir.

So you know all of these things were done.
Yes, sir.

Senéory deprivation, correct?

Yes, sir.

And who was doing these things, the MPs?
Yes, sir.

And they weren’t just creating these things out of whole

cloth, were they? They were getting instructions from somewhere. Is

that correct?

A.

Q.

Yes, sir.

: cee 7 /A -
And that would have been (@@J/&} @/(ﬁ@ $L
From military intelligence soldiers and -empl_oyees.
Did you ever really know who was in charge of that prison?
No, not at all, sir.

And why not?
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1 A. Because there was always a conflict between who was running
2 it, the MPs or MI.
3 0. Did there come a time when it became clear that the MI was

4 running it?

5 A.- Yes, sir.

6 0. And when was that?

7 A. Right--a couple weeks after the right seat ride.

8 Q., And did you ever receive visits from your battalion-level

9 folks or your brigade-level folks to make sure you guys were okay

10 down there?

11 A. No, sir.

12 Q.‘ Did you feel forgotten down there?

13 A.. Yes, sir.

14 Q. Was there...let me ask you this. You knew what you did was

15 wrong.

16 | A, Yes, sir.

17 Q.. How did it come to pass that a young man from Buckingham,
18 Virginia, no history of anything, comes here today. What happened?
19 A. I have no idea. I just wasn’t thinking. I just didn’t

20 think anybédy cared what happened--what we did.

21 Q. Did anyone ever tell you that from the moment you walked in
22  there, seeing those detainees nude for prolonged periods and
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handcuffed to their cells in the nude, from that moment, the prison

was in violation of the Geneva Convention?

A.‘ Yes, sir.

Q.: You now know that.

A. fes, sir.

Q. But you didn’t know it then.

A. Yes, sir.

CDC: Your Honor, just one moment if I could. [Pause.]° Nothing

furtherh Jﬁdge, thank you very much.
[The accuséd resumed his seat at counsel table.]

MJi Before the defense coﬁtinues, I need to clarify aicouple
things with Sergeant Frederick.

Sergeant Frederick, as I told you earlier, if you told me
anything ihconsistent with your guilty plea, I would reopen:the
inquiry, and I’m not sure these are necessarily inconsistent with
them, -but I want to go over them with you again and make sure there’s
no cohfusién. Do you understand that?

ACC: Yes, Your Honor.

MJ: You said in your unsworn statement that you were afraid of
perSohal retaliation from other soldiers if you reported the
misdonduct‘of others?

ACC: Yes, Your Honor.
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: MJi is that why you didn’t report it?

ACQ: That--yes, Your Honor.

MJ{ Is that the only reason you didn’t report it?

ACC: Yes, Your Honor.

- MJI: Did that prevent you from stopping others from abusing
detainees?

ACC: No, sir.

MJ: i’m sorry?

ACC: No, sir.

' Mj: Did you know that you had a duty to stop others?

ACC: fes, sir.

MJ« Now, you say you were afraid to report it because other
people Qouid——you were afraid of retaliation of them, but ybu weren’t
afraid of them when you--you didn’t stop it because you weren’t
afraid of them? Do you understand what I'm saying? I don’t quite
understand. You said on one hand, “I didn’t report it becaﬁse I was
afraid of personal retaliation. But on the other hand, I knew I
should’ve stopped it and I chose not to stop it,” as opposed to not
stopping it because you were afraid of the people who were doing it.
Is that what you’re telling me?

ACC: No, sir.
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MJ bo you understand what I’m saying? You were afraid to
reporf it, but you weren’t afraid to stop it.

ACC: I just didn;t have the courage to stop it when I knew what
was going on was wrong.

MJ: fes, but I'm coming back to the--so you did have the
courage to stop them, then you told me earlier that you thought you
had a duty to stop them and you didn’t do it, right? |

ACC: Yes, sir. |

MJ: And my question comes to you is, the reason you didn’t stop
them, -didn’t do your duty was because you were afraid of them or you
simply chose not to do your duty?

ACC: I know my duty was to report it, but I chose not to.

MJ: But I'm not talking so much about the reporting part,
becauée,you’re not charged with failure to report. You’re charged
with willful dereliction of duty by failure to stop it. And you told
me you Weré scared to report itvbecause you were intimidated by the
other'peopie. My question is, did this intimidation stop you from
doing ydur duty to stop the maltreatment?

ACC: There was no real intimidation, it was just the fear that I
had. '

MJ: But did that fear prevent you from stopping it like it

prevented you from reporting it?
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1 ACC: No.

2 MJ: You could’ve stopped it if you wanted to.
3 ACC: Yes, sir.

4 MJ: You weren’t scared of all these guys so much that that

S5 would pfevent you from stopping it as you should have? |

6 ACC: No, sir.

7 MJ; fou also said a couple of times that it seemed like nobody
8 —cared, and that’s why you didn’t stop it. When you said, “Nobody

9 cared;”rdo-you think that was, “Nobody cared and therefore Qe were
10 free to do whatever we wanted to do,” or “Nobody cared,” that means,
11 “Nobodytwas going to come down and look at us.” Do you know what I'm
12 saying? It was a lack of interest by others, did that mean to you
13 that it meant it was okay to abuse the detainees?

14 ACC: I knew that it wasn’t okay to abuse them.

15 MJ; And the fact that you weren’t getting support from your

16 chain of command didn’t excuse your conduct?

17 ACC: ﬁo, sir.

18 " MJ: Now, you also said specifically that you’re a little bit
19 afraid éf Graner.

20 ACC: Yes, sir.
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1 MJf Did that prevent you from stopping him from doing the

2 maltreatmeﬁt?

3 ACC: No, sir.

4 MJ: And then whén you were with him and the others on that, I

5 believefit was on the 8th of November, did you join in voluntarily or
6 were you sort of intimidated and joined by Graner?

7 ~ ACC: Voluntarily. @QZV‘¥J@OCa§3j¥

8 MJ: And when_said, “Treat them like shit,” when did

9 he tell you that?

10 ACC: When did he, sir?

11 ~ MJ: Yeah.

12 ACC: It had to be around the middle of November, I believe.
13 MJ: Okay, so after the first two incidences?

14 ACC: Yes, sir.

15 MJ: In any way, do you take that comment, “Treat them like

16 shit,” as guidance to you to do what you did to the Houdini detainee?

17 . ACC: No, sir.

18 MJ; Okay, I believe that clears up the issues I had.

19 | - Defense?

20 CDC: Thank you.

21 MJ: Just, let me, in an abundance of caution, trial counsel, do

22  you see any other issues in the unsworn statement?
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1 » TC: No, sir, I believe the issue of duress that was raised has
2 been coveréd, as well as the other issues.

3 ‘ DC: Your Honor, at this time, the defense wishes to introduce a
4 number éf documents into evidence. We’re going to have to hold off

5 on one of the stipulations of expected testimony. We’ll offer at

6 this time stipulation of expected testimony of Captain

7 MJ: How many stipulations of expected testimony do you have, é@QZL
8 Ca D tain _ —— 3 ot v s T
9 DC: Sir, at this time, we have two, with a third one pending

10  approval.
11 MJ: Make the first two Defense Exhibits Alpha and Bravo.

12 [Reporter did as directed.]
13 For the record, Defense Exhibit Alpha is Captainﬁ and
14  Defense Exhibit Bravo is Major General Miller’s. Go ahead, next?

15 DC: Stipulation of expected testimony from Sergeanti\

17 MJ: That will be Charlie.

18 DC: Your Honor, an email chain from a CW3 — 3d Armored

19 Cavalry Regiment.

20 MJ: That will be Delta.
21 DC: Your Honor, interrogator notes from 14 November 2003.
22 MJ: I'm assuming none of these are classified documents.
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ATC: That’s correct, Your Honor.

DC: Actually, Your Honor, Defense Exhibit Bravo....

ATC: That’s correct.

MJ{ That’s correct that nothing is a classified document.

ATC: Nothing is classified. All these documents are
unclassified.

MJ: ékay. Next? 5/@)3, —@)(7}(@) -2

DC: A personal legter dated 30 October 2003.

MJ: Captain- is there some way I'm supposed to--how do I

know who this letter is from or to whom? 1Is it explanatory inside of

it? There’s no signature. There’s no name on it, and there’s
apparéntly'a nickname as an addressee.
DC: Yes, Your Honor, it’s a letter from Staff Sergeant

Frederick to his wife.

MJ: Okay. @)@) '4/(%}{?}5";’%
DC: Next, a psychology consultation report, —

MJ: Okay. That’s Golf. Next?

DC: Resume from —%&)# ﬁb)@)@] A(‘f

e
o

MJ: Are you going to tie’;nxs6ﬁe reason why I have the resume

.-//
o

of vr. N
DC: élive testimony via VTC.

[Document was marked as Defense Exhibit H for identification.]

442

018612

ACLU-RDI 1754 p.245

DOD-041791



10

11

12

13

14

15

16

17

18

19

20

21

22

MJ:

DC:

MJ:

DC:

MJ:

DC:

MJ:

DC:

Okay.

Similarly, a resume from GGG .
LC)-y ,6)I) -5

That will be India.

vitae from S EG——

His

Yes,

That will be Juliet.

Ccv?

sir.

Next?

AR 15-6 investigation of the Abu Ghraib detention facility

by Major General Geéorge ﬁay, unclassified version.

MJ:
K for identification.]
was Juliet.

DC:

That will be Lima.

Okay, go ahead.

[Exhibit was marked as Defense Exhibit

I'm sorry, the Fay report was Kilo.

B -y -
(B85

/

Your Honor, a good soldier book of Staff Sergeant Frederick

along with a copy for the record.

MJ:

That will be Lima.

The original documents in Defense

Exhibit Lima may be returned to the accused and coﬁies may be

substituted in the record of trial.

Anything else%

CDC: No,

MJ:

Captain

Your Honor

of expected testimony?

DC:

Yes,

Your Honor.

ACLU-RDI 1754 p.246
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1 MJ: And trial counsel, the one you’re waiting for, trial

2 counsél( you got while you were déing the other stuff?

3 DC: Yes, Your Honor.

4 MJ: Sergeant Frederick, I need to go over these documents with
5 you. .Défense Exhibits Alpha, Bravo and Charlie are stipulaﬁions of
6 expected testimony. Did you read these documents thoroughly before

7 you signed them?

8 ACC: Yes, sir.

9 MJ: Do you understand the contents of the stipulations?

10 : ACC: Yes, sir.

11 MJ: Do you agree with the contents of the stipulations? b
12 ACC: Yes, sir.

13 MJ: Before signing these stipulations, did your defense counsel

14 explain the stipulations to you?

15 ACC: Yes, sir.

16 MJ: Now, you understand you have the absolute right to refuse
17 to stipulate to the contents of these documents?

18 ACC: Yes, sir.

19 MJ: You should enter into these stipulations only if you

20 Dbelieve it’s in your bé§t interest to do so. Do you understand that?
21 ACC: Yes, Your Honor.

018614
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1 MJ: I want to ensure you understand how these stipulations are
2 to be used. When counsel for sides and you agree to a stipulation of
3 eXpected testimony, you’re agreeing that if, in Defense Exhibit Alpha

' 678006~ |
4 for identification, Captai and Defense Exhibit Bravo

5 for identification, Major General Miller, and Defense Exhibit Charlie
)2, (b)(?ic:) -2

6 for identification is Sergeant - were present in court

7 and testifying under oath, they would testify substantially as set

8 forth in these stipulations. The stipulations do not admit the truth

9 of the person’s testimony. The stipulation can be contradicted,

10 attacked or explained in the same way as if the person was testifying

11  in persdn. Do you understand that?

12 ACC: Yes, sir.

13 MJ: Now knowing what I just told you and what your defense

14 counsel earlier told you about these stipulations, do you still

15 desire to enter into the stipulations?

16 ACC: Yes, sir.

17 MJ: Do counsel concur on the contents of the stipulations?
18 ATC: Yes, Your Honor.

19 DC: Yes, Your Honor.

20 MJ: Trial counsel, do you have any objection to the

21 stipulations?
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Your Honor, to Defense Exhibit Charlie, Sergeant

The government objects on the grounds of relevance.
We beliéve'it’s irrelevant. It describes the situation on October
25th thét we heard during the unsworn statement, but we do not
believe it has any relevance to the actual sentencing for the crimes
that the accused has pled guilty to today. |

MJ: Since it has, in the government’s view, very little
relevanée, then if I admitted it, the government will suffer no
prejudice.

ATC: Yes, Your Honor, I mean, in that sense, there would be
little érejudice that the government would suffer. But at the same
time, wé object on relevance. We find it to be irrelevant.

MJ; Let me read it. [Pause. ] Defense, what’s the relevance of
this document?

CDC: It is this, Your Honor. We’re going to admit the Fay
report.‘ There is a section of the Fay report regarding this
particular incident which we believe needs to be supplemented by this

BIE) 2)6)AC) ~ 2 |
statement from And the reason I say that is because the Fay
report gloéses over the involvement of MI rather significantly. And
@l i) -2
this statement from larifies that MI was, in fact, the leading
proponent of the activities of that night that Staff Sergeant

Frederick observed. He was not a direct and significant participant,

446

018616

ACLU-RDI 1754 p.249

DOD-041795



1 but he did observe these activities. And I think that taken in

2 context of: the Faf~report, you’ll find that to be a good

3 counterﬁeight and allow you to make judgments on the facts as are
4 represented by both sides.

5 MJ: Okay, of course you’re putting the Fay report in,.so you

6 want me to balance out the exhibit that you’re putting in yourself.

7 CDC: I understand.
8 - MJ: Okay, just understand----
9 CDC: The Fay report normally is a doctrine of completeness, and

10 has to come in in its entirety.

11 MJ: And the fact that the MI people committed misconduct is

12 somehow extenuating of the misconduct of your client?

13 CDC: I think there’s a way--there are two ways to do this case,

14 Judge. We can do it as though this man is operating in isolation or

15 you can do: it with the reality that is, that he is part of a

16 corporate texture, a corporate fabric. So the answer is

17  unequivocally yes, what the MI did certainly did have an impact on

18 what every-pers:n didiat Abu Ghraib during that period of time had an
19 impact upon the othgr. So I say to you quite candidly, absolutely

‘ ¥
20 what was done by the MI had a direct bearing upon misconduct, albeit

21  criminal, it was nonetheless a direct bearing.

7 018617
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1 MJ:.‘ And of course, and this document is, there was some command
2 action take'nbagainst Corporal Graner for his involvement.

3 CDC: Well, one is not certain about that from that document.

4 MJ:; Well, how much do you want me to believe or not believe?

5 The document says 1is that Lieutenant_—-that Sergeant

812~

6 reported this to Lieutenant— and approximately one week later &) 7€)

7 Corporal Graner received a written counseling statement from Captain

8 _:-for use of excessive force.

9 CDC: Right.

10 MJ: So, now why shouldn’t I believe that part of the document?
11 CDC: Well, you can believe that. Of course you can believe

12 that, I'm sorry.

13 ' MJ:.I That’s not what you were referring to.

14 CDC: If you're referring to that, of course you can believe it.
15 MJ: Okay.

16 CDC: But I'm talking about the MI folks.

17 ' MJ: The objection is overruled. Defense Exhibit Alpha, Bravo
18 and Charlie are admitted. One moment, please. [Pause.] Now, with

19 regards to Defense Exhibit Bravo for identification, it would appear
20 that the list of six techniques were authorized, but none of these
21 six techniques include anything that the accused has pled guilty to,

22 true?
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'CDé: True.

MJ: Okay, I'm just saying, they’re very general terms.

CDé: Right, Your Honor.

MJﬁ Stress positions, one could argue what stress positions
are, gi%en:what happened in this case. But the defense isn’t saying
that any of these things that General Miller observed as happening,
that when he took over he stopped, any of these things are included
through énother euphemism or another name of what the accused has
pled guilty to.

CDC: That’s correct. We’re not trying to go into that door
there, Judge.

MJ: ékay, understand.

Any objection to Defense Exhibit Delta for identification?

ATC: Yes, Your Honor.

MJ: Grounds? (9@)2/(5)(2}@) .2

ATC: Similar to the statement for Sergeant- We believe
that the defense is trying to cloud the issue here by throwing any
statemeﬁt by MI that might seem to go over the line as some type of
extenuation and mitigation for their client. This particular email,
their client is not on the recipient line. There’s no evidence he’s

ever received this email. There’s no evidence that he ever knew of
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1 this email, but somehow it’s relevant for extenuation and mitigation.

2 There’s no evidence whatsoever linking the accused to this email.

3 MJ: Defense, how do you respond to that?

4 CDC: Well, here’s how I respond, Judge. This email which was

5 sent on the 14th of August and which we show you in one of the

6 stipulations, was received by the principal MI operative at Abu

7 Ghraib. It says, “The gloves are coming off, gentlemen, regarding
W02, 0062

8 these detainees. Colonel has made it clear that we want these

9 individuals broke. Casualties are mounting and we need to start

10 gathering info to help protect our fellow soldiers.”

11 MJ: Okay, and that’s written by a captain.
12 CDC: Yes, it’s written by a captain.
13 MJ: He sends an email to a list of people here who are--most of

14 which have some type of a euphemism for a name. And then how is it
15 relevant to this case?

16 CDC: Well, I'm telling you, Your Honor, if you’ll look at

. A1)z,
testimony, (5)@)@) ->
18 Captain-as at Abu Ghraib, was the principal, as you will)

17 Exhibit Alpha, I believe it’s Alpha, Carolyn_

19 discover from reading the Fay report, the principal MI person there.
20 She received this document in August along with all of the other MI

21 personnel. This is a message to MI saying, “Look, fellas, let’s get
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1 a little down and dirty with this situation.” And there’s no other

2 way to interpret this document.

3 MJ: I'm not disagreeing with your interpretation. I might take
4 issue tHat a captain has that kind of power in this Army that he----
5 CDC: That's why he used Colonel —name who was the C2, or
6 the J2. B z-GN) -2

7 MJ: I understand that, but still, it’s not sent by the colonel.
8 But be all that as it may, what is the relevance of this case?

9 CDC: The relevance to this case is, that this is a tone-setting
10 document. On August the 14th, the MI community is being told exactly
11 this, “Let’s take the gloves off. Let’s break these detainées.” The
12 whole situation, Your Honor, that existed within this theafer of

13 operaﬁion,:once the United States discovered that this was going to
14 Dbe a long haul circumstance was a ginning up of activities to try and
15 gain intelligence. About that, there can be no doubt. Andvthere”s
16 also no doubt that corners were cut. And this memo, this email is

17 yet one example of the manner in which it was done.v And there just
18 simply ¢an't Be any argument that the position was, “We’ve got a

19 problemfhefe, and the way we’re going to solve it is by taking the
20 gloves off and breaking these detainees because we’re not getting
21  enough information.”
22 ‘ MJ: Well, that was one captain’s words.
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Gljzs i 2c -2

1 CDC: In the name of Colonel-out of Headquarters of CJTF.
2 I mean, what am I supposed to do with this document, just throw it

3 away and say, “It doesn’t matter”? First of all, it invokes Colonel
G2 ®0e) -2
name.
- (b4 WO -¥

5 MJ: -, I'm not telling you’ what to do with any

6 do_cumenﬁ}. I'm simply asking you to tell me what the relevance is.

7 And what you’re telling me the relevancé of this document is similar

8 to the relevance of Sergeant - and similar to the relevance to

DL)2 X102 |

9 Captain at you believe this shows the atmosphere of the MI

10 conununiﬁy at the time at Abu Ghraib and what they were doinvg to get

11 intelligén(:e, and as such, for want of a better term, a corrupt

12 corporate atmosphere throughout the facilities. I mean, I know I'm

13  putting -wo:i;ds in your mouth, but is that kind of where we’re going

14 with ali this?

15 CDC The point is, that I think it set the tone for the way

16 people thought the command wanted things done. This is coming out of

17 headquaftefs. It may be signed by a captain promotable, but he
o7 m0)- ' |

18 invokes‘name, Colona name, and he at the same time

19 indicates clearly where it’s coming from. So when it’s read in the

20 field, Iv don’t think anybody says, “Oh, gosh, that’s just from a

21  captain.”
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1 MJ s Okay. No, Mr._l’m sorry. I think people all the
2  time éay, “It’s just from a captain,” but maybe that’s because I'm a
3 colonel;and that’s what I do when I get these types of things. But
4 go aheb&. I understand your point, and what I'm simply saying, this
5 is senténéing, so#&’m going to give you leeway. This is the

6 corporate ¢ulture, for want of a better term, the atmospheré. And

7 then how it ties in will be what relevance or weight I want_to give
8 it to will be at my discretion. |

9 CDC: Abéolutely. But I think it demonstrates a mindset.

10 MJ: Defense Exhibit Delta for identification is admitted. The
11 objectién is overruled.

12 Any objection to Defense Exhibit Echo for identification?
13 ATC: Yes, Your Honor, the same objection as the last two

14 exhibits. This is yet one more case of taking some MI misconduct and
15 throwing it up, having no connection with the accused, but trying to

16 come around as extenuation and mitigation.

17 MJ: The objection is overruled. Defense Exhibit Echo is
18 admitted. ii P4
19 Any objection to Defense Exhibit F for identification?
20 ATC: No, Your Honor.
21 MJ: It is admitted.
22 Now, H, I and J are CVs of witnesses?
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ATC: That’s correct, Your Honor.
MJ: Any objection to those?
ATC: No, Your Honor.
MJ: H, I and J are admitted.
And I skipped over G. [Pause.] Any objection to Defense
Exhibit Goif for identification?
- ATC: No, Your Honor.
MJ; It is admitted. Any objection to Defense Exhibit K for
identification, the Fay report?
ATC: No, Your Honor.
MJ: Defense counsel, would you have any objection to me reading
this ovér the night break?
CDC: Absolutely not.
MJ: 1I'"1ll stop right now and read it.
CDC: No, no, no, it’s rather lengthy. I thank you for doing it
at thatvtime.
MJ: I’'1ll read every page. Defense Exhibit K for identification
is admitted.
Any objection to Defense Exhibit Lima for identification?

ATC: No, Your Honor.
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CoRYOUS
1 MJ: Similarly, Mr.- would you mind if I--again, I want to

2 read this whole thing, and I’11 stop right now and read the whole

3 . thing.
4 CDC: No, no, not at all. This evening will be fine.
5 MJ: 1’1l reserve ruling on admissibility of Defense Exhibit

6 Lima for identification until I’'ve read it. So Defense Exhibit Alpha
7 through Kilo are admitted now, and Lima is just for identification,

8 té be admitted after I read it.

9 Defense?

10 ' DC: Your Honor, one last thing before the witnesses. ;Prior~—in
11 emailvtraffic with the court and the government, the defense

12 requested that you take judicial notice of Army Regulation 190-8.

13 MJ: Okay, and I think my response back to you was, do you want

14 me to read the whole thing or just parts of it?

15 DCi No, Your Honor, just the first 31 pages of the regulation.

16 | 'MJ: And I’m sure you have a copy of the regulation there for me
17  to read.

18 DC: I do, Your Honor.

19 MJ: Since it’s an Army regulation, there’s no need to make it a
20 sebarate exhibit. It is Army Regulation 190-8, and you want me to

21 read the first 31 pages?

22 DC: Yes, Your Honor. I only have 31 pages in there.
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1 MJ: Well, actually, I think you have 31 pages because the whole
2 reg is 31 pages long.

3 DC: And about 70 pages of forms, Your Honor.

4 ‘ MJ: Gévernment, do you have any objection to me taking judicial
5 notice of Army Regulation 190-8?

6 ATC: No, Your Honor.

B 2,600 -z
7 MJ: Captain_can I add this to my overnight reading list?
8 DC: Yes, Your Honor.
9 MJ: I will, okay. Your motion to take judicial notice of the

10  Army regulation is granted.

11 ' Would you like to proceed or would you like to take a short
12 recess?

13 CDC: if you don’t mind, that would be terrific.

14 MJ: ©No, that’s fine. As I understand, you have a number of

15 video teleconference witnesses?

16 CDC: I have, in fact, yes.
17 TC: ...the first witness, Your Honor, so we can set it up.
18 MJ: Well, that’s what he’s saying. We’ll take a recess and why

19 don’t we sét up the VTC capability. And just to go on the record, is
B4 5D~ +
20 Mr. — this is the way you wanted to present your case, with

21 VTCs. You actually probably wanted them in person, but these people

22  would not come in person.
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1 CDC: Yes, I mean, I don’t want to be argumentative.

2 MJ: We're not re-plowing old ground, but this was the

3 alternativé.

4 'CDC: No, no. Based on total judicial review of the issue, I can
5 now conélude that this is the way I want to proceed.

6 MJ: The court will be in recess.

7 [Court recessed at 1501, 20-:iOctober 2004, and reconvened at 1516,
8 20 October 2004.]

9 MJ; The court is called to order. All parties are again

10 present that were present when the court recessed.

11 Defense?

Gez-C)I7I)-2

12 , DC: Captain- is our next witness, Your Honor.

13 Captain—, U.S. Army, was called as a witness for the

14 defense, was sworn, and testified via video teleconference as
15 follows:

16 DIRECT EXAMINATION

17 Questions by the trial counsel [Major—: (ﬁ/@’) 2 (b)O[C) 2

18 Q. Would you please state you full name-? /

19 A. Captain_ —_

20 Q drate your unit of assignment.

21 A. | Company commander of 372d Military Police Company.
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(b16)2, )X

Q. | Captain— could you repeat your unit of assignment,
please? :

A. Yes, sir, company commander, 372d Military Police Company.
Quest:i..on.s by the defense [Mr._:\(b{é,)»lf/-(@(ﬁcj_y

Q. | Captain_, this is _, can you hear me?

A. Yes, sir. @qujénﬁy-a_

Q. Very well. Captain, I’m in a situation where I’m looking
in one diréction and you’re behind me. So I’11l bow back and forth,
that’s the reason for it. Captain, if you could desdribe to the

military judge what your duties were in February of 2003.

A. Yes, sir, I was the warden at Abu Ghraib Prison.
Q. It’s 2003 I'm referring to.
A. Sir, you're talking January, 20037
Q. Yes.
A. I was the company commander, and we were at Fort Lee,

Virginia preparing to mobilize.

Q.' And your mobilization took you where into Irag?

A. We first went to Kuwait, sir, and from Kuwait we went
forward into Al Hillah, :iIraq.

Q. And what were the responsibilities of your company in Iraqg

during that period of time?
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A. Sir, we performed a law and order mission. We were TACON
to 1-4 Marines, and we also ran a police academy and we oversaw all
the local iraqi police stations.

Q. At any time prior te you%rleaving for Iraq or during the
period of time thgi you were diséharging tHe duties you just
described, did your unit receive training in prison management?

A. No, sir, we did not.

_ Q. When were you informed that you would be moving out to Abu
Gﬁraib Prison?

A. We were first notified probably the end of September.

Q. fhe end of September 2003.

AL The third week of September was when we were firsf
notified.

Q. What, if anything----

A. We were told that we would be going----

Q. What, if anything, did you do upon notification of your

reassignment to Abu Ghraib?

A. We had very little time to do any additional training at
that point. We were continuing a mission in Al Hillah, and we went

straight from Al Hillah up to Irag up to Abu Ghraib at that point.
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'Q. Now when you got to Abu Ghraib, did you meet up with the
existing MP company that was doing your future responsibilifies at
Abu Ghraib?

A. Yes, sir. We met up with the 72d Military PoliceiCompany
at thatrpoint, and we did a very short training period with them
before we relieved them.

Q. When you were doing this training program and your first
arrival at Abu Ghraib, did you discover prisoners in prolonged nude
positions and handcuffed to cells nude?

A. Yes, sir. When I first got there, there was some nudity,
and I can’t say about the handcuffs.

0. bid you ask about the nudity?

A.: Yes, sir, I did.

Q. And what were you told?

A. I was told at that point that that was tactics used by the
military intelligence officers and that it was an acceptable
practice.

Q. Did you have any knowledge at that time of the spécific
contents of AR 190-8?

A. No, sir, I was not an expert on the manual at that time.
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1 | Q. How is it that you decided to assign personnel to the

2 prisoh at Abu Ghraib? What processes did you employ to determine who
3 should take what jobs?

4 ‘A. We had severe personnel shortages, and what I did was I

5 took those soldiers that had civilian correctional experience and I

6 disbursed them throughout the shifts so that we would have some kind
7 of experience and something we could build on.

8 VQ. Did you inquire of Staff Sergeant Frederick as to exactly

9 what kinds.of experiences he had had in the prison environment?

10 A. I had talked to him previously and I knew he had worked for
11  approximately 6 years in a correctional facility.

12 Q. Now, did you select him because of his leadership skills,
13 or waé it ﬁore because of a default and the fact that no one else had
14 those kinds of skills that you thought were important?

15 A. More of a default, sir. I mean, I went with what I had,

16 and Sergeant Frederick was one of the few people that I had that had
17 correctionél experience.

18 Q.‘ I would like you to be candid with me if you would,

19 Captain, it’s important. How did you assess at that juncture

20 Sergeant Frederick’s leadership skills?

21 A. I would consider him an average leader, sir, not overly

22 strong, but I had enough confidence in him and with his prior work
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1 performance that I felt highly enough of him that I assigned him the
2 nighttime supervisor.

3 Q. And did you also assign a gentleman named Graner to that

4 nighttime position?

5 A. Yes, sir, I did.

6 Q. - Could'you describe for us your view of Specialist Graner’s
7 interactioh with Staff Sergeant Frederick, if you know?

8 A. I really can’t comment much on...I mean, I know they were
9 friends. They knew each other. I don’t know much else other than
10 that.

11 Q. Fair enough. How would you describe Specialist Graner’s
12 interaction with others, based upon your own observations?

13 A. Specialist Graner was actually a very persuasive person.
14 He had the ability, you know, he could walk down any road and people
15 would pretty much follow him.

16 Q. In your mind, was he a good choice to be in charge of

17 prisoners at Abu Ghraib in retrospect?

18 A, At that time, sir, I had no reason to think that he

19 wouldn’t perform well. I had minor problems with him, as far as
20 discipline, but he gave me no indication that I’'d have any major

21 problems or issues with him or his section.
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| Q. bid you do anything to look into the background of any of
2 theée’indiﬁiduals to see what they really had done at their various
3 correctional facilities?

4 A. No, sir, I did not have time for that. I just came off

5 warden in December, and we mobilized in February. So, actuélly,

6 Specialist Graner came from a different unit, and he was inserted

7 into my unit prior to deployment. So I had no background knowledge
8 of him at that point, or most of my unit for that matter.

9 Q. Fair enough. Could you describe for us in your own words
10 those first 6 weeks from, let’s say, October 1lst through the middle
11 of Novembeﬁ, the conditions that existed for you and your troops at
12 Abu Ghraib?

13 A. Yes, sir. The conditions were extremely bad, to say the

14 least.
15 Q. Could you provide me with some details?
16 A. There was no support as far as logistics. There was very

17 little support. There was mortar fire quite often. We weré put in
18 an environment where it was overcrowded. The actual Iraqi inmates or
19 the corfectional‘officers, themselves, were not to be trusted. There
20 was no recreational facilities as far as MWR. It was just, quite

21 honestly, sir, a very dangerous and a very hostile place.

22 Q.‘ Did it place your troops under a great deal of stress?
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1 A. A tremendous amount of stress. They often worked 20 or 30
2 days consecutive without a day off, because we had no help, not the
3 right amount of personnel to give proper days off. And with the

4 amount Qf inmates, it was extremely stressful.

5 0. Did you come to interact with the MI personnel of the

6 civilian contractor personnel who were assigned to Abu Ghraib?

7 A. Yes, sir, I did.

8 Q. How would you describe the interplay between your MP

9 battalion énd the 205th MI Brigade? Was it orderly? Was it

10 confused? 'And whatever that word you employ is, can you describe it
11  for us?

12 A. 8ir, I didn’t hear the last part of your guestion. But as
13 far as theirelationship between the two battalions, it was ﬁery

14 confusing as far as who actually was in charge in the place; There
15 was some conflict whether the MI was in charge or whether the 320th
16 MP Battalion commander was in charge. And there was also other

17 agencies out there, to include like the CPA and FBI and other folks
18 out there. So, overall, the command atmosphere was extremely

19 confusing.

20 Q. Let me ask you if you were so understaffed that by the time
21 you got around to the nightshift, you were unable to staff it with
22 officers. |
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A.‘ Yes, sir, that’s correct.

Q.- in other words, there were no officers to oversee.the
nightSh#ft, ~Isn’t that correct?

A.: Yes, sir, that is correct.

Q.f So your reliance was really exclusively upon those NCOs who
were Qut tﬁere in the field pulling the nightshift. 1Is thaf correct?

" A.  Yes, sir, for the most part, that is accurate.

Q. Did you have any difficulty insofar as conflicts with MI
were concefned in the treatment of prisoners or in the manner of
interrogation or what your men were asked to do, men and women were
asked'td do? I know that’s a multiple question, but if you can
integrate an answer into it, I’'d appreciate it.

A.E For the most part, no, but there were a few isoldted
incidents Where I can think of one offhand where one of the inmates
was under a sleep deprivation plan, and the inmate himself became
under some type of panic attack or some type of stress attack. And
one‘of ﬁy soldiers turned the music off at that point, which was used
to keep thé inmate awake. And at that point, one of the civilian
cdntractors there became very irate and upset that my soldier had
done that. And I felt that one of my MPs did the rightlthiﬁg at that
point, because if something would have happened to that inmate, they

would have certainly turned around and blamed my MPs for not doing
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1 the right ﬁhing, or doing the pfoper thing in that situation. We did
2 have some éonflict at that point, and from that point on is when we
3 star£edjto demand that they put everything in writing as far as what
4 they expected out of my soldiers.

5 Q. Dpid you find it curioﬁs that civilians were ordering your
6 troopé around?

7 :A.: Yes, sir. It was confusing, as I said before, as to who

8 actually was in charge, and actually even what agency they may have
9 been from. Because many times they wore civilian clothing and you
10 saw them around, but you really weren’t sure who they worked for.

11 And.with the MI folks there, they often covered their nametags and
12 things,.so.you weren’t sure as to who was doing what. Many.times,
13 you know, we had E4s, E5s and Eés there, and he may have had other
14 people with higher rank and they were often trying to order them

15 around or tell them to do things. So it was confusing as to who you
16 listened to at that point. |

17 _Q.‘ Did your NCO cadre understand, to the best of your

18 knowledge,;who was in charge over there? Were they happy to take

19 orderé from people with no rank, no name?
20 A. Sir, I told them from day one that we took all thé orders
21 from the 320th, who was our higher headquarters. However, it’s a
22 nightéhift'and you have MI folks or OGA folks walking around and they
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1 would ask people to do things, they were probably put under stress

2 and they may have been compliant at that point.

3 . Q.i With respect to the Iraqgi police, you’ve already touched on
4 them fof a moment, but were they part of the problem or part of the
5 solutiog?

6 A.: Definitely part of the problem, sir. They often Smuggled
7 weapons, drugs, notes, money. They couldn’t be trusted. You would
8 train tﬁem and walk away, and they basically revertedlback to their
9 old ways. They often regarded--or used bribes. They were very much
10 partidf-the problem. |

11 Q.. Do you recall the night that one of the detainees managed

12 to get his hands on a loaded weapon?

13 A. [No verbal response.]

14 Q. Can you hear me?

15 _ A. Yes, I can.

16 Q.v Very well. Do you recall the night one of the detainees

17 obtained a loaded weapon?

18 A. Yes, sir, I do.

19 _ Q. . And did the Iragi police that night then become detainees
20 themselﬁes?

21 A. Yes, sir, I believe we detained about...I can’t remember

22  the exact number, roughly 20 of them?
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1 Q. Was there ever a time when, in the period of October

2 through;Jahuary 4th, that you were able to develop an SOP that was--
3 or anyone within the battalion, or from brigade, the 800th, to

4 provide%you with guidelines that comported with AR 190-~87

5 A.i Sir, we received no SOP from the brigade or from the

6 battalion ievel. From the company perspective, we were actﬁally

7 attempting:to write our own, but we never got it completed or

8§ finalized or approved.

9 Q. Do you recall a time when the Red Cross came to Abu Ghraib?
10 A. Yes, sir, I do.
11 Q. And could you describe for the military judge what that was

12 like,‘what you were told to do and not to do?

13 A. At that point, I know that the military intelligence folks
14 were going.around having a lot of the inmates, particularly those in
15 Tier 1,:si§n some paperwork at the last minute. And they also had

16 pﬁt some of the inmates off limits at that point. And of course, the
17 ICRC Waé very concerned about that, and they wanted to talk to those
18 ©people that were off limits, of course, but they were told they could
19 not.

20 Q. - And did you also come to learn about ghost detainees?
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1 A. Yes, sir. We had ghost detainees in there. When we

2 reported the numbers up, if I had 25 in Wing 1 and 5 ghost detainees,
3 I would:report 25 and 5 in the reports that I submitted forWard.

4 Q. : Did you know when ghost detainees were coming onboard?

5 A.= No, sir, they normally came in any time of the day, and

6 they did not go through the normal in-processing procedures that

7 other inmates went through. They just--may come through thé back

8 door or were put in one of the cells. We were told by OGA folks, FBI
9 folks, Navy Seals, whoever brought them in, that they’d be back for
10  them later.

11 Q. Qid these groups, the Seals, the FBI, the OGA, prétty much

12 have free run of the place?

13 A.v Yes, sir, they had access whenever they needed to.

14 Q. And to whom did they answer?

15 .A. I have no idea, sir.

16 Q. . bid you ever, in the period of time from 1 October through

17 4 Jénuafy,:get staffing sufficient to do your job?

18 A. No, sir. I believe we were at a ratio of about 1 to 80,

19 one military police officer to about 80 inmates.

20 S Q. is it fair to say, Captain, that you were an unprepared,

21 untrainéd group who received little or no support and was expected to
22 do a job-=---
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1 TC: Your Honor, because of the VTC and the technology, I've

2 allowed some leading here, but this is clearly suggesting an answer.

3 MJ:: ijection sustained.

4 -Q.: I'm not going to ask you that question; I’1ll ask it another
5 way[ EIf you had the ability to send your unit into Abu Ghraib again
6 for the first time, what are the things you would want to happen that
7 didn’t?

8 A. I think at this point, sir, I would refuse the miésion at

9 this point; knowing what I know now. We were not trained for IR. We
10 are a combat support unit, and the military wants to blame the

11 leadership  for not training their people. Of course I'm not trained.
12 We’re not trained as an IR unit, so how can you fight that?l At this

13 point, I would flat out refuse.

14 CDC: I have nothing further for this witness, Your Honor.
15 MJ: Major ———-——-\éé)@z_@ﬁ)@), Z
16 CROSS~-EXAMINATIO

17 Questions by the government [Major

18 Q. Captain can you hear me okay?
19 A. Yes, sir.
20 Q. I'm going to talk about the big picture to begin with. You

21 had four platoons. Is that correct?

22 A. Sir, can you repeat that, please?
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Q. . Right, not counting Headquarters, you had four line
piatoOns at Abu Ghraib.

A. That’s correct, sir.

Q. : One platoon was on a PSD mission, protective service

mission ‘at Al Hillah at the time you were at Abu Ghraib, correct?

A.  Yes, sir.
Q. And another platoon ran Camp Vigilant. Is that right?
A. Yes, sir.

‘ Q. Camp Vigilant was an outside camp within the confines of

BCCF,'right?

A. That’s correct.

Q. And it really consisted of tents and some concertina wire
and a few towers.

A.  Yes, sir.

Q. And the majority of the detainees you were responsible for
were either at Camp Vigilant or at Camp Ganci, a camp run by another

unit. Is that right?

A. . Camp Vigilant’and theuhard site--have anything to do with
Ganci.

Q. Right, let’s talk about Camp Ganci just b?iefly. . That’s
another»outside camp withiﬁ BCCf: correct?

A.  Sir, I only caught the last part of the question.
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Q. Camp Ganci is another outside camp that’s in the Baghdad
Central Coﬁfinement Facility?
A. Yes, sir, that was a whole another section of the prison.
Q. Sure, I understand that. And your unit was not responsible

for Camp Ganci.

A. Yes, sir, that’s correct.

Q.  So you had Camp Vigilant run by one platoon.

A. [No verbal response.]

Q. Captain did you hear that last question?

A - No, sir. @)@)Z} @)(7)@) -Z

Q. You had one platoon that ran Camp Vigilant, correct?

A. Yes, that’s correct.

Q. One that did the PSD mission.

A. Correct.

Q.  And then Fourth Platoon was dedicated to the hard site,
right?

A. Yes, sir.

Q. And then Third Platoon, you used that to help with the hard
site and also to run escort missions when necessary.

A. Yes.
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1 | Q. So you were responsibie for not only the hard site, but

2 Camp Vigilént as well as the LSA and just general operations to run
3 the comﬁany, correct?

4 A. Yes, sir.

5 Q.: So a lot of the thingé that you were responsible for as the
6 company commander, many of those were at Camp Vigilant, correct?

7 A.: Yes.

8 Q. You didn’t seem to have any problems at Camp Vigiiant. Is
9 that right?

10 A. T had absolutely no problems at Camp Vigilant. It was the
11 model or our.... .

- ,_; %}Z oo |

12 Q. The platoon, Sergeant 7 I believe was the platoon
13 sergeant for that platoon. Is that right?

14 A. Yes, he was the NCOIC of Vigilant.

15 ' Q. And they did an outstanding job of running that camp. Fair
16 enough?

17 A. Very fair, sir, they did an excellent job.

18 0. And they didn’t have specific training to run that camp,
19 did they?
20 A. [No verbal response.] @9@0/2)@)57@)f2,
21 Q. I'm sorry, Captaih— can you answer that again,

22 please?
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A. No, sir, they had the same training as the rest of the
unit.
' Q.b And with that training, they ran that camp very well.
A.: Yes, sir, they did an excellent job.
Q.  And speaking of training, just prior to this, you were at
Al Hillah, .correct?
A. Yes, sir.

Q.. And while at Al Hillah, you helped set up Iragi police

academies.
A. Yes.
: Q._b And you did a great job in that mission, as well.
A. Yes, sir, I think so.?® i
Q. But you weren’t specifically trained to set up Iragi police

academies, were you?

A. No, sir, we weren’t.

Q.' But you adapted to those circumstances.

A. Yes, sir. (A[Q),Z/(b)(7)@) -Z

Q. Let me ask you this, Captain -, does a staff sergeant

in the United States Army need to be trained not to punch a
defenseless detainee?

A. I don’t think so, sir.
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Q. And would a staff sergeant in the United States Army with
20 years of experience need to be trained not to force detainees to
masturbate:publicly?

A. I wouldn’t think so.

Q. Let’s talk about the hard site now. You had a captain by

the name of_w hard site, right?
A. Yes, sir, he was there: QE@JZ)@ﬁjﬁzﬁ’éi_

Q. And in your opinion, Captain-was a good officer.

A. Yes, sir, I thought highly of him, great moral, ethical

B2 B)E) 2

was put in a hard site, among other

person.

Q. And Captain
reasons, to supervise the hard site and make sure things went as they
should.

" A. Yes, s;r. CﬁX@}Zj@»C&?}—ZL
Q. And you expected Captain —to take care of the

péople,‘megning the detainees and the soldiers, in that hard site.

A. Yes, sir, that’s correct.

Q. And to the best of your knowledgey he did the best he could
in doing sé.

A. . Yes, sir, he was only one guy. He could not work 24 hours
a day, but he did a very good job. He worked very long hours, but

unfortunately, he did have to sleep at some point.
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1 Q. And that'’'s true of yourself, as well, Captain- right?
2 At some.point, you have to sleep, correct?

3 A. Unfortunately, sir, yes.

4 .Q.: And so, there’s some point in the day when a leader has got

5 to be in the hard site making sure things are happening as they

a3

6 should. #
7 A, Sir, could you repeat part of that?
8 Q. Sure. There’s some point in the day #where you need a

9 leader in the hard site to make sure things are happening just as

10 they should. 1Is that right?

11 A. Yes, sir.

12 | Q. | And for part of that time, you had Staff Sergeant Frederick
13’ there to do just that job.

14 A. Yes, sir, that’s correct.

15 Q. Now occasionally, you would checkion Sergeant Frederick and
16 the nightshift. 1Is that right?

17 A. Yes.

18 Q And occasionally, Captain- would check on Sergeant
19 Frederick and the nightshift. Cb@)z/@)@/@j’zz/

20 A. Yes, sir.

21 Q. Major — as well?
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—, a tall civilian. Do you know who I'm talking

A.° Yes, sir. The 320th staff was collocated with usé-so they
were right there readily available, also.

Q.: So there was adequate supervision of the hard site, at
least iﬁ your mind. Is that fair?

A.. Yes, sir, I thought so.

Q. But at some point, as you said, there’s got to be a time
when Sergeant Frederick alone had that responsibility to make sure
things are going as they should.

A. [No verbal respz;asé%@ﬂiﬁy_z

Q. Captain _ did you hear that last question?

A. Yes, sir. As an NCO, yes, there is a point whereihe would
be--that I would hold him responsible and I would expect him to do
things as if I were there. @Q@QTZX%X?&Z?'Zi 0~

Q. Now Captain -, we talked about a gentleman named -@(5;?)

about?
A.. Yes, I do.
Q. Now, you once saw -;'push a detainee with his foot. Is
that right? |
A. Yes.

Q. And you corrected that situation immediately, didn’t you?
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1 A.  Yes, sir, I corrected him and then he responded back to me.
2  And at that point, I thought I had rectified that.
3 Q. : And there was another occasion that you mentioned just a

(é)é}sli'(b)@(dj—#

4 few minutes ago in which apparently was-—involved a detainee
5 that was the sleep management system and had a panic attack. Do you

6 remember that incident?

7 A. . Yes, sir, I do.

8 Q. And Sergeant— I believe, a soldier of yours,

9 intervened, didn’t he? .yéé - LY2)N) -

10 A. Yes, he did. :

11 0. Sergeant —is an E5 that worked on the nightshift.

12 Is that right?
13 A. Yes, sir, he worked nightshift.
14 Q. And when he saw sbmething happening that he thought was

15 1inappropriate in terms of the safety of that detainee, Sergeant

16 intervened.

17 A. Yes, he did.

18 Q.r Just as you would have intervened had you seen that.

19 A. Yes.

20 Q. And just as you would expect any noncommissioned officer in

21 the 372d MP Company to intervene.

22 A. Any soldier in the United States Army, sir.
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1 Q.: fhank you. Now, you also heard about potential abuse of
2 détainees,lverbal abuse of detainees by another NCO of yours,

3 Sergeant Javal Davis.‘ Is that correct?

4 CA. That’s correct. ¢ |

5 0. . Aﬁd whenvyou heard about this, you looked into it to see

6 what you could determine actually happened, right?

7 A. Yes, sir.

8 Q. And out of an abundance of caution, you removed Sergeant

9 Davis from the hard site. 1Isn’t that right?

10 A.: Yes, sir, I was concerned that he was becoming too stressed

11 out at that point, and I don’t want him to harm himself or any of the

12 detainees, so I removed him from the hard site.

13 Q. And you did that because you cared about Sergeant Davis,
14 one....
15 A, Of course.
16 . Q.i And you also cared about the detainees. Is that fair?
17 A. [No verbal response.]
- (Bhe)r BXC) -z
18 Q. Captain —you also were concerned about the detainees’

19 welfare.
20 A, Yes, sir, that was always a concern of mine.
21 Q. I want to cover something quickly here. Most of the

22 activity that occurred in the hard site, and by “activity,” I mean
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1 - the inprocessing of new individuals, court dates, visits from VIPs.

2 That occurred‘during the dayshift. 1Is that correct?

3 A. Always during the dayshift.

4 Q', So the dayshift, it’s fair to say, was very busy.

5 A. Yes.

6 vQ. And generally, the nightshift, and forgive me for stating

7 thevobvious, but generally, the nightshift is when the detainees,

8 themselves, slept.

9 - A. Yes, sir, for the most part.

10 Q.‘ éomparing the two, if you had a strong leader, yon want to
11 put tﬁat stronger leader on the dayshift when things were happening.
12 TIs that fair?

13 A. Very fair, yes.

14 Q. And in this case, you put Sergeant Frederick on the

15 nightshift when things were not nearly as active.

16 A. Yes, sir, that’s correct.
17 Q. And you fully expected that he could perform that mission.
18 A. Yes, at that point, I had a lot of faith and trust in him

19 and I respected him, and that’s why I put him there.
20 Q. I want to talk to you briefly about the conditions at Abu
21 Ghraib in October, November, December of 2003, okay?

22 A, Okay, sir.
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1 Q. You had just come from Al Hillah to Abu Ghraib at that

2 time,_right?

3 A. Yes, sir.

4 Q. And it’s fair to say the conditions, the living conditions
5 were better at Abu Ghraib than Al Hillah.

6 A. Yes, it was a small step up as far as living con&itions.

7 We weﬁt from living in an open bay scenario to where we each had

8 individual cells, which gave us some privacy. So, it was a step up

9 on that aspect.

10 Q. fou also had electricity at Abu Ghraib, is that right? You

11 provided your own electricity there?

12 A.' Yes, we did. It was intermittent, but we had it.

13 Q. And at some point, you had an MWR tent set up?

14 ~A. ﬁot during that time period. It was later.

15 Q. And you mentioned you had sleeping areas within hard

16 bﬁildings?

17 A. Yes, sir, we stayed actually in individual cells. But the
18 soldiers wére happy because they at least had some sort of privacy at
19 that poi"nti

20 Q. So that was a significant step up in terms of their living
21 arrangements.

22 A. Yes, that is true, yes.
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1 Q.' And also, better for your force protection in the sense
2 that, obviously, it’s better to sleep under the cover of the hard
3 building than in the outside facility, right?

4 . A, Yeah, definitely that was a good thing for morale.

5 Q. And unlike the guys at Camp Vigilant, your soldiers that
6 worked in the hard site had the benefit, too, of being indoors for

7 the majority of their shift.

8 A. - Yes, sir, they were under concrete ceilings.
- @)z ;GG -2
9 Q. Now Captain-I don’t want to suggest to you that Abu

10 - Ghraib, the conditions were difficult, weren’t tough, but you would

11 agree :with me that tough conditions don’t justify physical énd sexual

12 abuse of detainees. Is that fair?

13 A.: Yes, sir, I agree with that.

14 0. In fact, that’s what we do as soldiers, isn’t it, Captain
@ﬂ%)?fﬁhﬂ iC\ e j

15 When the conditions are tough, we maintain our integrity?

16 A.: ?es, sir. .

17 Q0. And that’s what you expect of a staff sergeant with 20

18 years of experience in the United States Army, that under difficult

19 conditions, he would maintain his integrity?

20 A. Yes, sir, I would.

21 Q. Captain _ just a few more questions, and I appreciate

22  your patience. 65@927@d§%§),21
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| o * When CID first came to tell you about these abuses, they
2 presented you with photos of your soldiers in these horrid

3 situations, right?

4 A. Yes.

5 " Q. And when you saw them, you were very upset, weren’t you?
6 A. Yes, sir. .

7 Q. In fact, Captain- and I don’t say this to humiliate

8 you aﬁ all, but just to state what happened, when CID presented you
9 with these photos, you wered so upset that you openly wept.
10 A. Yes, sir. ‘

(Lle)2 ¥rie) <

11 Q.  And you did that, Captain {} because you felt betrayed

12 by these soldiers that you trusted.

13 A.  Yes, sir, it still hurts today.

- (b)&) 2 ,B)T)ey ~ 2
14 Q. Finally, Captain- I want to ask you about a statement
15 you made and ask you to comment upon it. Do you remember speaking to

16 CID shortly after these photos came to light?

17 , A. - Yes.

18 Q. | You spoke to Agent -(EI@//@)OK)'}

19 A. Sir, you’re going to have to repeat/that last part.

20 Q. You spoke with Special Agent I belie:ve, on the
21  18th?

22 A. Yes, sir, I spoke to him. I’'m not sure of the date.
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Q. That’s fine. I want to ask you about a statement. Do you
remembe: making this statement? “This company deserves better. We
have worked extremelybhard only to have a few soldiers tearidown the
morale %nd_all of our accomplishments.” Do you remember that
statemeﬁt?:

A. Yes, sir.

Q. Do you still believe t}fat to be true, Caﬁlin _

A. Absolutely, sir. )@JZ;&QCQ@)-Z

TC: Captain (§; thank you for your service.

MJ: _ do you have any further questions?

(A'@H /(L‘))OXC}’X\REDIRECT EXAMINATION
Questions by the defense _:

Q. Captain -Csz)e'z(iar(gjﬁﬁgllant situation was somewhat
dlfferent than the hard site, was it not, in terms of the kinds of
persons who were incarcerated there?

A. Yes, sir. Camp Vigilant was typically your ex-military
type éf_personnel,'whereas the hard site had everything from civilian
to thé high detainee—--the HVDs‘éo the(psychological to the juveniles
to the females. It had everybody.

Q. It's fair to say, isn’t it, thét the hara site over which

Staff Sergeant Frederick presided was a more difficult mix of

detainee personnel than Camp Vigilant?
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A. Yes, sir. One of the big differences was, Vigilant,
because ‘they were military personnel, they have a structure and a
chain of command that was already in place. So they were a little
easier to control, whereas in the hard site, like I said, you have
all the mixture of all those different people and you know, with the
psychologlcal people there, it was very, very difficult.

BAROC G

Q. Now, to follow up on a question by Major when: you

first saw these pictures presented to you by the CID, did you reach

the conclusion that this was just a few people doing this?

A. . No, sir. " I was only going off of what I saw in the
pictures. I only saw-a few of my soldiers.
Q. . Based upon what you’ve come to know over time, have you

come to see this as a broader question?
A. Yes, sir, it does appear there are other individuals or
agencieé that are involved.
CDC: Nothing further. Thank you so very much.
TC: Sir, may I have just one quick question?
RECROSS-EXAMINATION
Questions by the government [Major —(5@)‘2 /(d@f) s

Q. Captain —QZuple quick questions for you. You

had a number of corrections officers, and by that, I mean civilian
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1  corrections officers within your company, correct?

2 A. fes. éé@”z;é%ﬁdﬁ)—éﬁ

3 Q. For example, Staff Sergeant - Specialist----
4 CDQ: Your Honor, I object. This is not based upon my redirect.
5 " MJ: I’'1ll give some leeway. Go ahead.

6 Q. Captain‘ for example, Staff Sergeant (SN Specialist
Lz 41© -2 ———"

7 Stevanus, other soldiers like that, correct? ’
8 A. Yes.
9 Q. And given the nature of the hard site, you elected to put

10 the majdrity of your civilian corrections officers into the hard site
11 to manage that facility, correct?
12 A. Sorry, I can’t remember the exact breakdown. We tried to
13  divide it up as evenly as possible, or it might have been slightly
14 heavieritowards the hard éite, but I cannot give you the exact
15 nﬁmberslat‘this point.
16 Q. Fair enough. As far as you know, and to the best of your
17 knowledge, the other soldiers that you put in the hard site) for

' (D)2 ,) 7c) -2 v
18 example, Staff Sergeant—did that job the way they should have
19 with integrity without resorting to the physical and sexual violence
20 of Staff Sergeant Ivan Frederick. Is that fair?
21 A. Yes, sir, that’s fair.

22 TC: Thank you.
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1 MJ: Mr.— anything further?

2 CDC: Nothing further, Judge. Thank you very much.
3 ' MJ: Is the next witness also at the same location?
4 CDC: Yes, exactly, Your Honor.

5 [The wiﬁness was excused.]
6 Chief Warrant Officer Two_, U.S. Army, was: called as a
7 witness for the defense, was sworn, and testified via video

8 tej_econfer,ence as follows: A/@D )Cb)@)@) -2

9 DIRECT EXAMINATION

10 Questions by the trial counsel [Captain [N

11 Q. Could you please state your name and rank for the record?

12 'A. Chief Warrant Officer Two (GGG @/@)Zl(bﬁl@’a
13 Q. And where do you reside, Chief —///

14 A.  Currently with Alpha Company, 519th Military Intelligence

15 Battalion, Fort Bragg, North Carolina.

16 ATC: Mr. Myers has some questions for you, Chief —(I/D,KQ)Z/@J)[?X
17 Questions by 'tpe defense [Mr. b,(é)’tfj(b)é)@ -f

(42 7 - | |
18- Q. Chief , here. Can you describe for the

19 military judge your operational environment in Irag when you were
20 there during 2003 as it related to the 205th MI Brigade?
21 A. Sir, I was, for the first half of the war, from March until

22 July, I was on the operational management team for tactical HUMINT
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teams in a general ‘support role throughout the northern portion of
Iraq. In late July, I took over as the tactical HUMINT operations
chief»fqr fhe 519th Military Intelligence Battalion, and I Was
responsiblé for four operational management teams, 13 tactiéal HUMINT
téams aﬁd a newly formed Saddam Fedayeen Interrogation Facility at
Abu Ghraib. I was mostly: responsible for intelligence oversight and
technical control of all HUMINT and tactical--the operatioﬂs for
those elements, sir.

Q. And what was your relationship to the 205th?

A. We were subordinate to the 205th. Whenf the 519th deployed,
we were attached to the 205th MI Brigade out of Germany, anﬂ we were
subordinate to the 205th until our #xedeployment. $

Q. Now, what were you supposed to do to'%upport the 205th?

A. Our mission was to gather intelligence through
interrogations and HUMINT source operations, sir.

Q. Where were you physically located when the 205th was at Abu
Ghraib? = *

A, Sir, when the-.205th, spgecifically, the 519th took over the
mission at Abu Ghraib, I was physically located at Camp Spéicher,
just north of Tikrit.

| Q. And did you still, or were you supposed to still have a

role at Abu Ghraib?
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A.; Me, personally, sir?

Q.r Yes.

A, Xes, my role was all the interrogation reports and summary
interrogation reports and administrative documents regarding
interroéations would come through my office prior to--for hy quality
control and oversight, and then I would forward those reports to the
205th MI Brigade, sir.

Q. _ And did you obtain cooperation from the 205th in

discharging your duties?

A. Not all the time, sir.
Q. Can you describe to us why not?
A. Sir, we had a lot of pressure from the 205th MI Brigade

specificaliy regarding Abu Ghraib to produce interrogation reports
for——infelligence information reports resulting from the
interrogations. When the mission began at Abu Ghraib, it was a
specific mission based on a list of 1,800 Saddam Fedayeen which--to
the division. When that operation began, of the 1,800, approximately
50 were'captured, and they all went to Abu Ghraib. Abu Ghraib’s
original mission was to support this list of 1,800. During the
course of the interrogations of these 50 detainees, it was determined
that many of these detainees didn’t even realize that they were a

part of the Saddam Fedayeen, and therefore, the interrogations were
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