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REF: STATE 20095 

CLASSIFIED BY S/WCI, AMBASSADOR PIERRE-RICHARD PROSPER FOR 
REASONS 1.5(B) AND (D) 

1. (U) THIS IS AN ACTION MESSAGE, SEE PARA. 3. 

2. (C) I 	(RECENTLY' SUBMITTED A SERIES OF QUESTIONS RAISED 	B1, B7(A), B7(C) 
BY THE LAWYERS REPRESENTING A 	DETAINEE, 1---1 

THE PROPOSED MESSAGE TEXT IN PARAGRAPH 3 ATTEMPTS B1,B6,B7(A),B7(C) 
TO RESPOND TO MANY OF THESE QUESTIONS. PLEASE DELIVER THE 
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DRAFT RESPONSE BELOW. NO SIGNED ORIGINAL WILL FOLLOW. 

3. (SBU/REL) MESSAGE TEXT: 

THE DEPARTMENT OF STATE ACKNOWLEDGES RECEIPT 
SEPTEMBER 12, 2002 FROM THEI 
QUESTIONS ON BEHALF OF AN ATTORNEY,I 	 
CONCERNING AN INDIVIDUAL.SAID TO BE DETAINED 

OF  A NOTE DATED 
ITRANSMITTING 

  

BY UNITED 

 

STATES FORCES IN GUANTANAMO BAY. FOR OPERATIONAL AND 
SECURITY REASONS, THE DEPARTMENT OF STATE IS NOT IN A 
POSITION TO RESPOND TO INQUIRIES OF THIS NATURE CONCERNING 
THE SPECIFIC CIRCUMSTANCES PERTAINING TO THE DETENTION OF 
ANY PARTICULAR INDIVIDUAL DETAINED AT GUANTANAMO BAY. 

AS A GENERAL MATTER, 	 IIAY ADVISELMR. 
	!THAT INDIVIDUALS DETAINED UNDER THE CONTROL OF UNITED 
STATES MILITARY AUTHORITIES AT GUANTANAMO BAY ARE ENEMY 
COMBATANTS CAPTURED WHILE ENGAGED IN ONGOING HOSTILITIES OR 
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DIRECTLY SUPPORTING HOSTILE FORCES. ENEMY COMBATANTS POSE A 
SERIOUS THREAT TO THE UNITED STATES, NATO NATIONS, AND 
COALITION PARTNERS. THEY ARE BEING HELD IN ACCORDANCE WITH 
THE LAWS AND CUSTOMS OF WAR, WHICH PERMIT THE UNITED STATES 
TO CAPTURE AND DETAIN ENEMY COMBATANTS TO PREVENT THEIR RE-
ENGAGING IN THE ON-GOING ARMED CONFLICT. 

AS LONG AS HOSTILITIES CONTINUE, THE UNITED STATES, AS A 
MATTER OF MILITARY NECESSITY AND COMMON SENSE, AND 
CONSISTENT WITH THE LAWS AND CUSTOMS OF WAR, HAS A RIGHT TO 
DETAIN ENEMY COMBATANTS WHO COULD REJOIN THE FIGHT IF 
PROVIDED THE OPPORTUNITY. THE UNITED STATES TREATS ALL 
ENEMY COMBATANTS HUMANELY AND, IN A MANNER CONSISTENT WITH 
THE PRINCIPLES OF THE GENEVA CONVENTIONS OF 1949. 

THERE IS NO LAW REQUIRING A DETAINING POWER TO PROSECUTE 
ENEMY COMBATANTS OR TO RELEASE THEM PRIOR TO THE END OF 
HOSTILITIES. THE AUTHORITY TO DETAIN ENEMY COMBATANTS 
EXISTS IN LAW INDEPENDENT OF THE JUDICIAL OR CRIMINAL 
JUSTICE SYSTEM. WHILE THE UNITED STATES GOVERNMENT AND ITS 
COALITION PARTNERS ARE DOING EVERYTHING THEY CAN TO 
DETERMINE WHETHER PARTICULAR COMBATANTS SHOULD BE TRIED FOR 
CRIMES IN ACCORDANCE WITH INTERNATIONAL NORMS, THE DECISION 
WHETHER, OR WHEN, TO PROSECUTE A COMBATANT HAS NO IMPACT ON 
THE UNDERLYING AUTHORITY TO DETAIN THEM DURING THE ARMED 
CONFLICT. 

LIKEWISE, UNDER THE LAWS AND CUSTOMS OF WAR, CAPTURED ENEMY 
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COMBATANTS HAVE NO RIGHT OF ACCESS TO COUNSEL OR THE COURTS 
TO CHALLENGE THEIR DETENTION. IF AND WHEN A DETAINEE IS 
CHARGED WITH A CRIME, HE WOULD HAVE THE RIGHT TO COUNSEL AND 
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FUNDAMENTAL PROCEDURAL SAFEGUARDS. TO DATE, NO DETAINEE AT 
GUANTANAMO HAS BEEN CHARGED WITH ANY PARTICULAR CRIME. 

WITH RESPECT TO ACCESS TO DETAINEES AT GUANTANAMO BAY, 
REPRESENTATIVES OF THE INTERNATIONAL COMMITTEE FOR THE RED 
CROSS INDIVIDUALLY AND PRIVATELY VISIT THE ENEMY COMBATANTS 
ON A REGULAR BASIS. SOME DETAINEES HAVE ALSO MET WITH 
GOVERNMENT OFFICIALS FROM THEIR COUNTRY OF NATIONALITY. THE 
UNITED STATES MAINTAINS THAT ACCESS TO COUNSEL BY ENEMY 
COMBATANTS, IN THE ABSENCE OF CRIMINAL CHARGES, WOULD 
DIRECTLY INTERFERE WITH THE ONGOING EFFORTS OF THE UNITED 
STATES AND ITS COALITION PARTNERS TO GATHER AND EVALUATE 
INTELLIGENCE ABOUT THE ENEMY, ITS CAPABILITIES, AND ITS 
PLANS. GAINING SUCH INTELLIGENCE IS CRITICAL TO THE WAR 
EFFORT AND INSTRUMENTAL IN PREVENTING FURTHER ATTACKS 
AGAINST THE UNITED STATES, THE NATO NATIONS AND OUR 
COALITION PARTNERS. THIS IS OUR LEGAL POSITION IN JUDICIAL 
PROCEEDINGS WHENEVER THE ISSUE IS RAISED. 

DEPARTMENT OF STATE, 
WASHINGTON, OCTOBER , 2002. 

POWELL 
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