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1. IN RESPONDING TO STATEMENTS AND/OR ON THE RULES

RELATING TO MILITARY JUDICIAL COMMISSIONS AND THE RULE OF

LAW IN THE U.S. AT THE OSCE PC, POST MAY DRAW FROM THE
FOLLOWING TEXT.

2. BEGIN POINTS:
MILITARY COMMISSIONS

WE HAVE RECEIVED ODIHER'S INQUIRY AND WILL PROVIDE A WRITTEN
RESPONSE IN DUE COURSE. ’

TRIAL BY MILITARY COMMISSION IS A COMMON AND WELL-
ESTABLISHED PRACTICE RECOGNIZED BY INTERNATIONAL LAW.

THE U.S. HAS USED MILITARY COMMISSIONS SINCE THE
REVOLUTIONARY WAR, INCLUDING IN THE MEXICAN-AMERICAN WAR,
THE U.S. CIVIL WAR, AND WWII. THE EUROPEANS ALSO USED
MILITARY COMMISSIONS EXTENSIVELY IN THE 19TH AND 20TH
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CENTURIES, INCLUDING IN WWI AND WWII.

AS A MATTER OF HISTORIC PRECEDENT, THE U.S. AND ITS
EUROPEAN ALLIES HAVE CONVENED MILITARY COURTS OR

CdMMISSIONS PRIMARILY IN CONNECTION WITH WAR-RELATED
OFFENSES.

THE- THIRD GENEVA CONVENTION OF 1949 EXPRESSLY CREATES A
PRESUMPTICN THAT PRISONERS OF WAR "SHALL BE TRIED ONLY BY A
MILITARY COURT" UNLESS THE EXISTING LAW OF THE DETAINING
COUNTRY EXPRESSLY PERMITS ITS CIVIL CCQURTS TC TRY A MEMBER
OF ITS OWN ARMED FORCES.

U.S. MILITARY COMMISSIONS, IF CONVENED, WOULD BE

STATUTORILY AND CONSTITUTIONALLY AUTHORIZED. THE UNIFORM
CODE OF MILITARY JUSTICE EXPRESSLY RECOGNIZES THE
JURISDICTION OF MILITARY COMMISSIONS.

THE MILITARY COMMISSICNS WILL BE IMPARTIAL. THEY WILL
PROVIDE FULL AND FAIR TRIALS. WE BELIEVE THAT THE
PROCEDURES FOR THE COMMISSIONS PROVIDE APPROPRIATE DUE
PROCESS SAFEGUARDS. THEY ARE CONSISTENT WITH FUNDAMENTAL
INTERNATIONAL STANDARDS GOVERNING CRIMINAL TRIALS.

THEY ARE CONSISTENT WITH THE PROCEDURAL SAFEGUARDS FOUND IN
THE GENEVA CONVENTIONS OF 1949 AND ARTICLE 75 OF PROTOCOL 1
OF 1977 TC THE GENEVA CONVENTIONS. (THE UNITED STATES IS
NOT A PARTY TO THE PROTOCOL.)

ALTHCUGH THE RULES ADDRESS A DIFFERENT BODY OF LAW, THEY
ARE ALSO CONSISTENT WITH THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS.

(NOTE: BELOW ARE MORE DETAILED POINTS ON THE PROCEDURES,
FROM 02 STATE 20095. IT WOULD BE PREFERABLE FOR THE USG TO
ADDRESS THESE, AS APPROPRIATE, IN THE WRITTEN RESPONSE
RATHER THAN IN TOMORROW'S INTERVENTION) :

IN PARTICULAR, THE PROCEDURES INCLUDE THE FOLLOWING:
-~ THE PRESUMPTION OF INNOCENCE
-- CHOICE OF MILITARY AND CIVILIAN COUNSEL
-~ THE HIGH STANDARD OF PROOF OF GUILT BEYOND A REASONABLE
DOUBT
-- THE DEATH PENALTY CAN ONLY BE IMPOSED BY A UNANIMOUS
DECISION OF A 7-MEMBER PANEL

-- REVIEW BY AN IMPARTIAL, 3-MEMBER PANEL (POSSIBLY
INCLUDING CIVILIANS WHO ARE TEMPORARILY COMMISSIONED)
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THE ACCUSED 1S NOT REQUIRED TO TESTIFY, AND NO ADVERSE
INFERENCE MAY BE DRAWN FROM A REFUSAL TO TESTIFY.

THE ACCUSED MAY PRESENT EVIDENCE IN HIS DEFENSE AND MAY
CROSS-EXAMINE WITNESSES PRESENTED BY THE PROSECUTION.

PROCEEDINGS WILL BE OPEN TO THE PUBLIC "TO THE MAXIMUM
EXTENT PRACTICABLE" (BUT THEY CAN BE CLOSED TO PROTECT

' NATIONAL SECURITY AND OTHER INTERESTS). AT ALL TIMES,
INCLUDING IN ANY CLOSED PROCEEDINGS, -THE ACCUSED WILL BE
REPRESENTED BY COUNSEL.

THE PROSECUTION WILL PROVIDE THE ACCUSED WITH ACCESS TO
EVIDENCE THE PROSECUTION INTENDS TO INTRODUCE AT TRIAL AND
WITH ACCESS TO EVIDENCE KNOWN TO THE PROSECUTION THAT 1S
INCONSISTENT WITH THE ALLEGED GUILT OF THE ACCUSED.

THE REVIEW PANEL HAS THE AUTHORITY TO RETURN THE CASE FOR
FURTHER PROCEEDINGS IF A MAJORITY OF ITS MEMBERS HAVE A
DEFINITE AND FIRM CONVICTION THAT A MATERIAL ERROR OF LAW
OCCURRED.

" END POINTS.
POWELL
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